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preface

Since the spark was lit by the Supreme Court from the 1910s through
the 1930s, particularly by Justices John Harlan I, Louis Brandeis,
and Hugo Black, the application of constitutional principles to almost
all aspects of life has expanded in breadth and intensity. Most pro-
found has been the application of constitutional principles to both
substantive and procedural criminal law—and, in recent decades,
to evidence law. Consequently, the usually distinct subjects of crimi-
nal law, procedure, and evidence can no longer be studied effectively
without relating them to the constitutional principles of due process,
legality, specificity, notice, equality, and fairness.

The goal of this book is to provide a comprehensive understanding
of criminal law, procedure, and evidence with a focus on how con-
stitutional law interacts with and affects these disciplines. Distinct
issues are addressed, such as probable cause, search and seizure,
stop and frisk, confessions, Miranda warnings, the right to counsel,
lineups, the exclusionary rule, criminal law principles, proportionate
sentencing, competent evidence, standards of proof, and the right
to confront accusers, but also addressed are the overlays and con-
nections between these issues, thereby providing a complete view of
American legal principles.

In our federal system, laws vary from one state to another and
significant differences exist between state and federal law; however,
the mandates of the U.S. Constitution impose general principles that
each jurisdiction must follow. The challenge for practitioners is to
apply these constitutional principles to specific situations in a man-
ner that produces just and fair results. To describe how the process
works, this book draws from a wide array of cases and relates those

XU
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cases to the kinds of encounters between citizens and police that
regularly occur throughout the nation. While covering the landmark
cases, this book emphasizes the cases and issues that are less set-
tled and more pertinent to current conditions; for example, extensive
coverage is provided for the various and fluid situations that might
arise when the police stop an automobile. In such a situation, it is
important for individuals to understand their rights and the pow-
ers of the police, while it is equally or perhaps more important for
the police to understand the limits of their powers. The roles of the
police, prosecutors, defense attorneys, and judges are explained, and
critical issues such as false confessions and misidentifications are
thoroughly explored.

Most readers have a sense that in our constitutional society indi-
viduals have a “right to be let alone,” yet they also understand that
law enforcement officers must sometimes infringe on that right. The
balance between individual rights and police power is a major theme
of this book, and, in the context of a society gripped by threats of ter-
rorism, keeping the right balance is crucial. While recognizing the
importance of police efficiency and effectiveness, restricting police
authority is equally important for a free society. Setting ground rules
for police to follow in their routine functions establishes boundaries
that tend to prevent extreme police conduct. Limiting police author-
ity sets a bulwark against unlimited police oppression. As Justice
Louis Brandeis wrote in a case that involved federal agents breaking
state laws:!

Decency, security, and liberty alike demand that government
officials shall be subjected to the same rules of conduct that
are commands to the citizen. In a government of laws, exis-
tence of the government will be imperiled if it fails to observe
the law scrupulously. Our government is the potent, omnipres-
ent teacher. For good or ill, it teaches the whole people by its
example. Crime is contagious. If the government becomes a law-
breaker, it breeds contempt for the law; it invites every man to
become a law unto himself; it invites anarchy. To declare that in
the administration of criminal law the end justifies the means—
to declare that the government may commit crimes in order to
secure the conviction of a private criminal—would bring terrible
retribution. Against that pernicious doctrine this court should
resolutely set its face.

! Dissenting, Olmstead v. United States, 277 U.S. 438 (1928).
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Notwithstanding the need for restrictions, law enforcement officers
must be granted a substantial degree of discretion to perform their
duties. They often face dangerous and quickly changing circum-
stances that require them to act expeditiously without the benefit
of complete information. Substantive and procedural law authorizes
officers to act, but then courts review the actions and, if necessary,
correct them. An escalating set of standards provides checks and
balances at each stage of the criminal justice process. Consequently,
an arrest of a particular individual may be justified by circumstances
while a jury acquittal of the same individual for the same conduct
may be equally justified.

Each chapter of the text contains a problem in the form of a fact
pattern that highlights one or more of the classic criminal justice
issues and to which students can relate, such as an automobile stop,
a family dispute, or a police interrogation. These problems are pre-
sented from both the point of view of citizens caught up in a police
investigation and from the point of view of police officers attempting
to enforce the law within the framework of constitutional protections.
After each problem, questions are posed, and the reader is asked to
play the role of a decision-maker—as a citizen, police officer, prosecu-
tor, defense attorney, or judge.

Some of the questions have obvious answers; the reader, even
without any legal training and through instinct and common sense,
should recognize the generally accepted answer. Other questions
raise conflicting issues that do not lend themselves to easy answers;
they may have diametrically opposed answers for which valid and
rational supporting arguments are conceivable.

Contradictory answers most often arise because of differences in
the weight and credibility given to the specific facts of a case and
differences in the application of general principles to specific facts.
Contradictory answers also arise because of the different weight
given to competing interests within society. The debate is healthy.
Our justice system is alive and adapts to changing circumstances
and persuasive advocacy, and adversarial debate is the process by
which our justice system progresses. Because the law is continually
changing, readers with an interest in the subject, particularly stu-
dents and criminal justice practitioners, must do more than memo-
rize the results of a list of cases; they must endeavor to gain an
understanding of legal history, principles, and purposes.

References to relevant cases are provided for the reader seeking
solutions to the problems or additional information. Highlighted
are recent and relevant Supreme Court cases, such as Hudson v.
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Michigan and Virginia v. Moore (exclusionary rule limitations), Georgia
v. Randolph (co-tenant consent to search), Brendlin v. California
(search of automobile passengers), Herring v. United States (good faith
exception to the exclusionary rule), Crawford v. Washington (the right
of confrontation), and Maryland v. Shatzer and Montejo v. Louisiana
(right to counsel), all of which were decided between 2004 and 2010.

Law enforcement officers who study this book will gain a broad-
based working knowledge of criminal law and procedure and the
evidentiary standards that will help them to make better decisions
and to explain in court the reasons for their decisions. Fully devel-
oped and competent explanations by trained officers of their actions
will help the courts assess the what, how, and why of the police
action and whether it was lawful or justified. For students and others
assessing police performance and the effectiveness of the criminal
justice system, the material presented will help them apply a broader
perspective to specific situations they may encounter.

The ultimate goal of the book is to educate readers regarding lib-
erty and security issues so they may apply critical thinking when
they are confronted with such issues in life or in the media. With
a more developed understanding of criminal justice and constitu-
tional principles, the reader will have the background information to
intelligently analyze the issues and to confidently provide valid and
reasonable arguments for any positions that they choose to adopt or
advocate.
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overview






balancing law enforcement
and individaal rights

The American sense of liberty and individual rights springs from the
U.S. Constitution and the Bill of Rights. These documents provide
the guidelines for all federal, state, and local laws; they guarantee
that the United States will remain a nation governed by the rule of
law. They also balance society’s need to achieve social control, order,
and safety against the individual’s right to life, liberty, and property.
Although, as Americans, we are aware that we have certain rights,
we often take them for granted. At work, school, and other endeav-
ors, we generally expect to be treated fairly and equally. However,
when we become the subject of a government investigation or the
accused in a criminal prosecution, our rights become paramount in
our minds, and we fully appreciate their crucial importance and the
need for an impartial criminal justice system.

The values of freedom and individual rights emerged early in our
nation’s history and traditions, and Americans have internalized what
Thomas Jefferson expressed in the Declaration of Independence:

We hold these truths to be self-evident: that all men are created
equal, that all men are endowed by their Creator with certain
unalienable rights, that among these are life, liberty, and the
pursuit of happiness.

When James Madison wrote the Bill of Rights, he transformed
Jefferson’s “life, liberty, and the pursuit of happiness” into “No person
shall be...deprived of life, liberty, or property, without due process of



4 criminal law, procedure, and evidence

law.” This historic clause can be traced to the English Magna Carta
of 1215. It is contained in the Fifth and Fourteenth Amendments and
in state constitutions.

Due process of law encompasses many concepts, including the
right to notice of charges and the opportunity to be heard. It requires
that a law or regulation imposed on an individual may not be unrea-
sonable, arbitrary, capricious, or ex post facto (criminalizing an act
after it has been committed), and it requires that the means selected
to enforce a law must have a real and substantial relation to the
objective of the law.

The Constitution provides that Congress shall make the laws, the
Executive Branch shall enforce the laws, and the Judiciary shall
interpret the laws. The Bill of Rights is a counterweight and sets
forth limitations on the kinds of laws that may be enacted and the
methods by which the laws may be enforced. For example, the First
Amendment limits the kinds of laws that may be passed. It limits the
use of criminal or civil law to abridge the rights of freedom of speech,
freedom of religion, and peaceful assembly. The Fourth, Fifth, Sixth,
and Eighth Amendments limit the methods by which the government
may enforce the criminal laws. These amendments are the heart of
criminal procedure law. They prohibit unreasonable searches and sei-
zures, compelled self-incrimination, unfair trials, cruel and unusual
punishments, and other oppressive government conduct.

Criminal procedure law puts into practice the ideals of the
Constitution and safeguards the rights of all persons by defending the
rights of suspects and defendants. Because circumstances can make
anyone a suspect or a defendant, criminal procedure law protects
us all by governing the methods by which law enforcement agencies
investigate and prosecute crime. It mandates that law enforcement
officers ensure that individuals under investigation or accused of
crimes are treated fairly and afforded their rights. The methods and
procedures the law allows for pursuing criminals determines the
nature and tenor of our society and whether we live in a free or an
oppressive nation.

The main actors in the criminal justice process are police officers,
prosecutors, defense attorneys, judges, and, ultimately, jurors; how-
ever, the police play the largest role. Far more crimes are reported to
the police than are referred to prosecutors and the court system. The
police question, frisk, or search far more people than they arrest,
and, when arrests are made, relatively few progress through the
criminal justice process to an actual trial. Therefore, much of crimi-
nal procedure law pertains to the conduct of police.
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Traditional criminal procedure law developed from many sources,
including the common law, the Constitution, statutory law, and cus-
tomary police practices. In recent decades, however, courts have
actively reshaped this area of law. Emphasizing constitutional prin-
ciples, they have overridden statutes and customary police prac-
tices, and judges have become the predominant arbiters of what are
acceptable or unacceptable law enforcement practices. For the most
part, they have achieved a reasonable balance between the rights of
the individual and the needs of the government to control crime and
maintain order. This ideal balance might be called “ordered liberty.”!
However, the balance constantly shifts because of the competing
interests and opinions of those on the law enforcement side of the
scale and those on the individual rights side. Advocates of strict law
enforcement generally place a high value on the repression of crim-
inal conduct through aggressive police tactics and the imposition
of swift and certain punishments. Conversely, advocates of protec-
tion for individual rights place a higher value on due process for the
accused and limitations on law enforcement authority. This does not
mean that most of those who favor strict law enforcement are against
protecting individual rights—in fact, they have often taken the lead
in protecting these rights—nor does it mean that most advocates of
due process rights are against appropriate punishments when defen-
dants have been fairly convicted of crimes.

Law enforcement officers are charged with the responsibility to
investigate crime, apprehend criminals, and obtain the necessary evi-
dence for a prosecution. These are difficult and formidable tasks and
often must be carried out in complex or dangerous circumstances.
Nevertheless, they must be accomplished within a framework of estab-
lished rules. Neither police officers investigating common crimes nor
federal investigators pursuing white-collar criminals can arbitrarily
make arrests or conduct searches. Moreover, district attorneys can-
not continue prosecutions unless they have probable cause and suf-
ficient credible evidence. Law enforcement decisions must be justified
on a rational, objective basis and must comport with the rule of law
as established by the Constitution, Congress, and the courts.

It is unlikely that most police officers will know all the complexities
and nuances of criminal procedure law, but they must possess a sub-
stantial working knowledge of its essential elements so that they can
effectively perform their duties without compromising law enforce-
ment objectives. A violation of established criminal procedure rules,

I Palko v. Connecticut, 302 U.S. 319 (1937).
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whether done willfully or negligently, may result in adverse conse-
quences for the individual officer, other officers, and the prosecution
of the criminal case. Violations of the rules can result in civil lawsuits
against officers for false arrest, assault, trespass, malicious prosecu-
tion, or civil rights violations. Occasionally, law enforcement officers
who commit serious violations are prosecuted under state or federal
criminal laws. More often, violations invoke the exclusionary rule.

The exclusionary ruleis the primary means by which courts enforce
constitutional restraints on law enforcement. The rule prohibits the
use in a criminal trial of evidence obtained in violation of consti-
tutional protections. When the police conduct an unlawful arrest,
search, or interrogation, any physical evidence, confession, or infor-
mation directly obtained from the unlawful conduct will be inadmis-
sible against the defendant whose rights were violated. The theory
of the rule is that, by suppressing evidence as a remedy for a police
violation, the police will be deterred from committing the same kinds
of violations in the future. It is not a cost-free remedy. The suppres-
sion of evidence can undermine otherwise viable prosecutions and
can often result in guilty defendants being released and victims of a
crime losing their opportunity for justice. Therefore, it is crucial that
law enforcement officers understand the rules and, as far as reason-
ably possible, perform their functions in accordance with them. They
must be aware that handling even the most common police problems
can raise serious criminal procedure and exclusionary rule issues.

In our adversarial justice system, defense attorneys, in addition
to arguing the guilt or innocence of the defendant, routinely chal-
lenge the appropriateness and lawfulness of police actions. The most
common challenges to pre-arrest police conduct pertain to probable
cause for arrest, unreasonable search and seizure, and identification
procedures. The most common challenges to post-arrest police con-
duct pertain to the right against compelled self-incrimination, the
right to counsel, and the right to a fair trial. Judges decide the mer-
its of the challenges. When they deem them meritorious, they decide
whether the evidence should be suppressed. The following is a typical
problem that arises every day across the nation.

problem

Officers Able and Barker respond to a 911 call regarding a domes-
tic incident at a private house. They meet Mrs. Warner, a middle-
aged woman, in front of the house. Warner tells the officers that her
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20-year-old daughter, Joan, who lived in the house off and on with
her boyfriend, Charles Samson, called her yesterday and told her
that Samson had hit her and threatened to shoot her. Warner says
she has not heard from her daughter since and is worried about her.
Warner also recounts that Samson, a male about 40 years of age,
6 feet tall, and 250 pounds, has abused her daughter in the past and
threatened that if the daughter ever tried to leave him he would kill
her. She also says Samson keeps a gun somewhere in the house; she
knows this because she saw him with it once.

The officers knock on the front door, and Samson comes to the
door but does not open it. Speaking through the door, Samson denies
that he threatened Joan and refuses to allow the officers to enter the
residence to search for her. He further states that Joan left the house
yesterday and went to her girlfriend’s house. He did not know the
address, but he gave them Joan’s cell phone number.

The officers call the cell phone number, but the line is temporarily
disconnected. Again they knock on the door and when Officer Barker
asks Samson whether Joan is inside, he replies, “None of your god-
damn business. And get off my property.”

Barker shouts, “Open the door, or we’ll break it down.”

Samson shouts, “Go to hell!”

Questions

1. Did the officers have lawful authority to demand that Samson
open the door?

2. Did the officers have a reasonable belief that a life-threaten-
ing emergency existed in the house?

3. Should the officers make further efforts to contact Joan before
taking further action?

4. Should the officers forcibly enter the house to search for
Joan?

5. Should the officers forcibly enter the house to search for the
gun?

6. Should they get a search warrant before entering the house to
search for Joan?

7. Should they get a search warrant before entering the house to
search for the gun?

8. In either case, did they have probable cause to support the
issuance of a search warrant?
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9. Should they arrest Samson?

10. If they decide to arrest him, should they forcibly enter the
house to do so?

11. Should they arrest Samson on the basis of the allegations of
past abuse of Joan?

12. If they decide to arrest him, should they get an arrest warrant
before entering the house?

13. If they arrest him in the house, should they search the house
for Joan?

14. If they arrest him in the house, should they search the house
for the gun?
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discussion

In situations such as in the forgoing problem, whatever actions the
officers take will have consequences. They have to make on-the-
scene decisions on the basis of incomplete information while bal-
ancing safety concerns against civil rights protections. They have to
decide whether to forcibly enter the residence, arrest Samson, search
the house without a warrant, or obtain a search warrant.

It might seem that a judicious approach would be to continue inves-
tigating and, if further evidence develops, apply for a search warrant.
Such an approach would clearly avoid violating constitutional rights;
however, other considerations are pertinent, such as the possible
destruction of evidence or danger to other persons. Depending on
their on-the-scene assessment of Mrs. Warner’s credibility, available
background information about Samson, or other information from
witnesses, the officers will make their decision. What they choose to
do and how they proceed might result in a proper adjudication of the
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matter, or it might result in a miscarriage of justice. If they recover
a gun, it might prevent violence and lead to Samson’s conviction.
On the other hand, the recovered gun might be suppressed at trial
because a court determines that the officers’ actions violated con-
stitutional rights. A court reviewing the officers’ actions will need to
hear testimony from witnesses describing the incident in detail and
will need to ascertain all the information that the officers possessed
at the time they made their decisions.

The officers’ decisions and actions are assessed throughout the
criminal justice process. In a typical case, after the police make an
arrest and the prosecution consents to go forward by filing a for-
mal complaint with the court, the defendant will be arraigned. At
the arraignment, the judge may release the defendant, set bail, or
remand into custody without setting bail. When the defendant can-
not post bail or has been remanded, the court must conduct a pre-
liminary hearing within five days for a misdemeanor or seven days
for a felony (unless waived by the defendant) to determine whether
legally sufficient evidence has been presented to hold him for trial. If
the prosecution cannot present legally sufficient evidence, the defen-
dant must be released without bail. The prosecution can circumvent
this process by obtaining a grand jury indictment.

Most cases are adjudicated by plea bargains in which the defen-
dant enters a plea of guilty to the crime charged or to a lesser charge
in exchange for a negotiated sentence. In cases that proceed toward
trial, hearings are held regarding the admissibility of evidence at
which judges make decisions that often affect the outcome of the
case. Judges have been called gatekeepers; they must decide what
evidence will be let in the gate, what will be kept out, and what will
go forward to the next gate. The oft-quoted maxim that judges decide
questions of law and juries decide questions of fact can be mislead-
ing. The maxim may apply to jury trials, but juries are not present
at preliminary hearings, and judges must be both fact finders and
arbiters of the law. They apply the facts to the legal standards that
must be met to justify government actions.

Some of the standards that courts have applied are set forth below.
They are not all inclusive, and some courts have used variations:

e Stop and question

Reasonable suspicion—Facts and circumstances that would
lead an officer of ordinary intelligence, judgment, and experi-
ence to believe that criminal activity is afoot
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e Arrest

Probable cause—Facts and circumstances to warrant a per-
son of ordinary intelligence, judgment, and experience to
believe that an offense has been or is being committed by a
particular person

e Search with a warrant
Probable cause and particularity—Facts and circumstances
to warrant an officer of reasonable intelligence and experi-

ence to believe that particular articles subject to seizure are
located at a particular location?

e Search without a warrant
Recognized exception to the warrant requirement—A life-threat-
ening emergency, hot pursuit, or other circumstances requir-
ing urgent action

¢ Prosecution

Legally sufficient evidence—Evidence of a non-hearsay nature
supporting each and every element of the crime charged

e Prosecution’s direct case

Prima facie evidence—Evidence presented in court which, if
left unexplained or uncontradicted, is sufficient to sustain a
judgment in favor of the charge it supports

e Affirmative defenses
Preponderance of the evidence—Evidence that is of greater
weight or more convincing than the evidence that is offered
in opposition to it

e Conviction

Proof beyond areasonable doubt—Facts and circumstances that
would lead a juror of ordinary intelligence, common sense, and
experience to be firmly convinced that the defendant is guilty;
the juror’s conclusion must be based on reason and common
sense and must be of such convincing character that the juror
would be willing to rely and act upon it unhesitatingly

Failure to meet one or more of the above standards, depending on
the stage of the proceedings, may result in suppression of evidence,
dismissal of the charges, a directed verdict of acquittal, or a jury ver-
dict of not guilty. Meeting the above standards may result in a verdict

2 Carroll v. United States, 267 U.S. 132 (1925); Brinegar v. United States, 338 U.S. 160
(1949); Draper v. United States, 358 U.S. 307 (1959); Beck v. Ohio, 379 U.S. 89 (1964).



balancing law enforcement and individual rights 11

of guilty; however, the proof beyond a reasonable doubt standard for
a guilty verdict is the most difficult to meet and, consequently, in a
substantial number of cases truly guilty defendants are found not
guilty. A not guilty verdict does not necessarily mean that the defen-
dant was innocent; it means that the prosecution did not meet its
burden to prove the case and to overcome the defendant’s presump-
tion of innocence.

A consensus on an exact definition of proof beyond reasonable doubt
has not been reached, and the instructions that judges give to juries
about its meaning vary from court to court. The U.S. Supreme Court
has not provided a precise definition, and in Victor v. Nebraska, 511
U.S. 1 (1994), the Court held only that “taken as a whole, the instruc-
tions must properly convey the concept of reasonable doubt.” The Court
suggested that it would approve the following jury instructions:

The government has the burden of proving the defendant guilty
beyond a reasonable doubt. Some of you may have served as
jurors in civil cases, where you were told that it is only neces-
sary to prove that a fact is more likely than not true. In criminal
cases, the government’s proof must be more powerful than that.
It must be beyond a reasonable doubt.

Proof beyond a reasonable doubt is proof that leaves you firmly
convinced of the defendant’s guilt. There are very few things in
this world that we know with absolute certainty, and in criminal
cases the law does not require proof that overcomes every pos-
sible doubt. If, based on your consideration of the evidence, you
are firmly convinced that the defendant is guilty of the crime
charged, you must find him guilty. If, on the other hand, you
think there is a real possibility that he is not guilty, you must
give him the benefit of the doubt and find him not guilty.

Due process of law does not require that a jury acquit a defendant
on a mere possibility of doubt, but it requires a higher degree of proof
than the preponderance of evidence standard that is used in civil
lawsuits.? Due process requires jurors to deliberate impartially and
in an environment absent of coercion.

A jury instruction that violated due process was given in the mur-
der trial of Benjamin Feldman. Regarding reasonable doubt, the trial
judge instructed the jury:

3 Sandoval v. California, 511 U.S. 1 (1994).



12 criminal law, procedure, and evidence

It is not a doubt based upon sympathy or whim or prejudice or
bias or a caprice, or a sentimentality, or upon a reluctance of a
weak-kneed, timid, jellyfish of a juror who is seeking to avoid the
performance of a disagreeable duty, namely, to convict another
human being of the commission of a serious crime.

The New York Court of Appeals in People v. Feldman, 296 N.Y. 127
(1947), disapproved of the instruction and reversed the defendant’s
conviction, ruling that the judge’s instruction was not conducive to a
fair and impartial consideration of the evidence.

Our society adheres to the proof beyond a reasonable doubt stan-
dard to reduce the risk of erroneously punishing an innocent person.
Simply, our value system holds that we should not condemn a person
when there is a reasonable doubt about their guilt: “It is far worse to
convict an innocent man than to let a guilty man go free.™

The question of how far we should tip the scales of justice in favor
of an accused in order to avoid mistakes has been debated since Lord
Blackstone’s comment, “It is better that ten guilty persons escape,
than that one innocent suffer.”> His comment has raised questions.
Is there a point at which too many rights and protections for an
accused will make it too difficult to obtain a conviction? At what
point will acquittals of too many guilty defendants lead to disorder
and unlawfulness? Should we tolerate the possibility of a small per-
centage of wrongful convictions of innocent persons in order to main-
tain the system’s ability to convict guilty persons?

The principal questions underlying Blackstone’s comment pertain
not just to questions of guilt or innocence, but to every stage of the
criminal justice process. What should the balance be between police
and prosecutorial authority on the one hand and the rights and pro-
tections of the individual on the other? At what point will too much
police and prosecutorial authority turn our nation into a totalitarian
state? At what point will too much support and enforcement of indi-
vidual liberties prevent law enforcement from effectively performing
its functions?

These are but a few of many questions about our criminal pro-
cedure law that are under continual debate. These are the kinds
of difficult questions that will be asked in the chapters that follow,
questions that affect us in important ways both as individuals and
as a society.

4 In re Winship, 397 U.S. 358, 90 S.Ct. 692 (1970), J. Harlan, concurrence.
5 Blackstone, Commentaries on the Laws of England (1765), 2 Bl.Com.c.27, p.358.



social control
in a free society

Liberty and freedom are elements of the American national identity,
but liberty and freedom require a satisfactory level of order and secu-
rity. Criminal law, its enforcement, and the threat of its enforcement
are the principal means by which the government protects citizens
against harm to their persons and property and thereby provides
the necessary environment for the exercise of liberty and freedom.
Criminal law sets the outer boundaries of acceptable conduct and
draws the line between the individual’s exercise of freedom and the
infringement on the rights of others. As with all laws, criminal laws
tell people what they must or must not do.

Not all antisocial, injurious, or wrongful behavior is criminal; only
acts deemed substantially harmful to the foundations of society or
detrimental to its efficient functioning are defined as criminal. A
crime is a social harm caused by conduct that is defined and made
punishable by law.

The social harm caused by a crime justifies the imposition of
punishment for the general deterrence of the public and also for the
specific deterrence, incapacitation, or rehabilitation of individuals.
Moreover, in some particularly heinous cases, arguably, it justifies
punishment as a means of retribution. The punishments can include
fines, probation, incarceration, and, in some states, execution. While
the severity of the harm caused is the primary determinant of the
severity of the punishment imposed, the background of the convicted
person also influences decisions about punishment. In most cases,
a first-time offender will receive a lesser punishment than a repeat
offender for the same crime.

13
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Deterrence also arises because of the social stigma attached to a
criminal conviction. Crimes are distinguishable from private wrongs
not only because of the possibility of state-sanctioned punishment,
but also because conviction for a crime is accompanied by commu-
nity condemnation.

The essence of punishment for moral delinquency lies in the
criminal conviction itself. One may lose more money on the
stock market than in a court-room; a prisoner of war camp may
well provide a harsher environment than a state prison; death
on the field of battle has the same physical characteristics as
death by sentence of law. It is the expression of the community’s
hatred, fear, or contempt for the convict which alone character-
izes physical hardship as punishment.!

The stigma of a criminal conviction can adversely affect the remain-
der of a person’s life by making him or her ineligible for certain jobs,
occupations, or licenses. Furthermore, a convicted felon is ineligible
to vote.

Throughout history, and across all societies, some acts have con-
sistently been deemed criminal. Murder, atrocious assault, forcible
rape, robbery, burglary, grand larceny, and arson have been consid-
ered mallum in se, or bad in themselves, and every society throughout
every era has punished these acts. Other acts have been considered
merely mallum prohibita, or crimes only because they have been
defined by law as such. These have varied from society to society
and from era to era. Each society and each generation has reached
a judgment that certain kinds of conduct, although not inherently
or universally wrong, are detrimental to the public good and should
therefore be deterred by the threat of punishment.

An understanding of modern criminal law requires a look back
in history at the moral, religious, cultural, economic, and political
influences that led to the formation of our present system. In many
aspects, the principles of modern criminal law can be traced to the
laws of ancient societies; in other aspects, the contrasts between
modern criminal law and the laws of earlier societies are striking.
Statutory law can be traced to the Code of Hammurabi, a set of laws
from the ancient kingdom of Babylon, which thrived for hundreds of
years in the area of modern-day Iraq. Named for King Hammurabi,

! Gardner, George K., Bailey v. Richardson and the Constitution of the United States,
Boston University Law Review, 33, 193, 1953.
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who ruled around 1792 to 1750 B.C., the Code was found inscribed
on a stone pillar, about eight feet high and five feet in circumference,
near the ruins of the city of Susa.? It enumerated crimes and pun-
ishments for matters pertaining to property, theft, sexual relation-
ships, and violence. Similar to modern law, the Code provided notice,
instructions, and warnings to citizens. In contrast to modern law,
the Code dispensed justice in unequal terms, with outcomes and
punishments determined by the social status of the violator and the
victim. Examples of its pronouncements are as follows:

7. If any one buy from the son or the slave of another man, with-
out witnesses or a contract, silver or gold, a male or female slave,
an ox or a sheep, an ass or anything, or if he take it in charge,
he is considered a thief and shall be put to death.

129. If a man’s wife be surprised with another man, both shall
be tied and thrown into the water, but the husband may pardon
his wife and the king his slaves.

145. If a man takes a wife, and she bear him no children, and
he intend to take another wife: if he take this second wife, and
bring her into the house, this second wife shall not be allowed
equality with his wife.

195. If a son strike his father, his hands shall be hewn off.

196. If a man put out the eye of another man, his eye shall be
put out.

198. If he put out the eye of a freed man, or break the bone of a
freed man, he shall pay one gold mina.

199. If he put out the eye of a man’s slave, or break the bone of
a man’s slave, he shall pay one-half of its value.

200. If a man knock out the teeth of his equal, his teeth shall
be knocked out.?

Without more information about the culture of Babylonian society, it
is difficult to gauge how strictly the Code and its punishments were
enforced. It is also difficult to judge the morality of such laws without
a fuller understanding of the circumstances that produced them.

2 Harper, Robert Francis, The Code of Hammurabi, Chicago University Press, 1904.
S Ibid.
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For Greek and Roman laws, we have more information on which
to make judgments. In 621 B.C., the first written code of laws for the
Greek city-state of Athens was promulgated by Draco, a statesman of
Athens. The word “draconian” derives from his name and the sever-
ity of punishments he imposed on his subjects. The Athenian code
was liberalized significantly by the statesman Solon (638-558 B.C.),
who was appointed chief executive magistrate in the hope that he
would reconcile disputes between the nobles and the commoners.
He promulgated laws that gave commoners a greater share of wealth
and power, the right to bring lawsuits against nobles, and the right
to appeal to the jury-court, which handled disputes both public and
private.*

He gave every citizen the privilege of entering suit in behalf of
one who had suffered wrong. If a man was assaulted, and suf-
fered violence or injury, it was the privilege of any one who had
the ability and the inclination to indict the wrongdoer and pros-
ecute him. The lawgiver in this way rightly accustomed the citi-
zens, as members of one body, to feel and sympathize with one
another’s wrongs.?

Greek philosophers delved into the justification for law and the
right to punish. Both Plato and Aristotle pontificated about the
nature of law and the imperative that man’s laws be based on divine
or natural law. In general and abstract terms, they concluded that
laws incompatible with divine or natural law were unjust.®

It is believed that a commission from Rome traveled to Athens to
study its laws. Early Roman law was memorialized in the Twelve
Tables, which set forth basic rules relating to family, religious, and
economic life. About 450 B.C., the Tables were engraved on bronze
tablets, which were then erected in the Roman Forum. Although only
fragments have survived, much of their contents have been recon-
structed from other records. The Tables were comprehensive but
required interpretation. Consequently, pontifices, or priests, inter-
preted the Tables for their application to particular cases; for exam-
ple, the law of arson stated:

4 Aristotle, The Athenian Constitution, 9.1, translated by P.J. Rhodes, Penguin Books,
New York, 2002, p. 50.

5 Plutarch, Solon and Publicola, 18.5, Vol. 46, Loeb Classical Library, 1914, p. 453.

6 Hall, Jerome, Plato’s legal philosophy, Indiana Law Journal, 31, 204, 1955-1956;
Romnen, Heinrich, The Natural Law: A Study in Legal and Social History and
Philosophy, Liberty Fund, Indianapolis, IN, 1998.
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Any person who destroys by burning any building or heap of
corn deposited alongside a house shall be bound, scourged, and
put to death by burning at the stake, provided that he has com-
mitted the said misdeed with malice aforethought.”

The term “malice aforethought” had to be interpreted, and defining,
applying, and proving it were critical matters that required good
judgment and understanding, just as they are required today.

At a critical time for the Roman Republic, Marcus Tullius Cicero
(106-43 B.C.), a powerful statesman, jurist, and philosopher,
described the ideals of the law. His thoughts were a culmination of
Greek and Roman philosophy, and they foreshadowed the natural
law tenets of the European Enlightenment and the American revolu-
tionary period:

True Law is Reason, right and natural, commanding people to
fulfill their obligations and prohibiting and deterring them from
doing wrong. Its validity is universal; it is immutable and eternal.
Its commands and prohibition apply effectively to good men, and
those uninfluenced by them are bad. Any attempt to supersede
this law, to repeal any part of it, is sinful; to cancel it entirely is
impossible. Neither the Senate nor the assembly can exempt us
from its demands; we need no interpreter or expounder of it but
ourselves. There will not be one law at Rome, one at Athens, or
one now and one later, but all nations will be subject all the time
to this one changeless and everlasting law.8

Near the end of the Roman Empire, from 527 to 565 A.D, the
Emperor Justinian I ruled the eastern half of the empire from the
capital city of Constantinople (today’s Istanbul). The Emperor ordered
a compilation of Roman law—the Corpus Juris Civilis—which came to
be known as the Justinian Code. It delineated public law and private
law. Public law dealt with the organization of the Roman state, its sen-
ate, and government offices; private law dealt with contracts, prop-
erty, and the legal status of citizens, free persons, slaves, freedmen,
husbands, and wives. It also provided the remedies for wrongs and
injuries. Written roughly 2000 years after Hammurabi’s Code, the
Justinian Code had differences and similarities. Like Hammurabi's
Code, the Justinian Code provides a view of the class structure and

7 The Law of the Twelve Tables, 8.10, Vol. 329, Loeb Classical Library, 1938, p. 481.
8 Cicero, On the Republic.
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inequalities of an ancient society. Unlike Hammurabi's Code, it placed
great weight on a potential wrongdoer’s state of mind in conjunction
with his actions. The emphasis on an actor’s state of mind demon-
strated the development of social complexity and the advancement of
critical legal analysis. The following are examples from Book 4 of the
Justinian Code:

Part I, Section 7. A person, however, who borrows a thing, and
applies it to a purpose other than that for which it was lent, only
commits theft if he knows that he is acting against the wishes
of the owner, and that the owner, if he were informed, would not
permit it; for if he really thinks the owner would permit it, he
does not commit a crime; and this is a very proper distinction,
for there is no theft without the intention to commit a theft.

Part I, Section 18. It should be observed that the question has
been asked whether, if a person under the age of puberty, takes
away the property of another, he commits a theft. The answer
is that it is the intention that makes the theft; such a person is
only bound by the obligation springing from the delinquency if
he is near the age of puberty, and consequently understands
that he commits a crime.

PartIII, Section 2. To kill wrongfully is to kill without any right;
consequently, a person who kills a thief is not liable to this
action, that is, if he could not otherwise avoid the danger with
which he was threatened.

Part III, Section 3. Nor is a person made liable by this law who
has killed by accident, provided there is no fault on his part, for
this law punishes fault as well as willful wrong-doing.

‘Justice is the constant and perpetual wish to render every one
his due” was a noteworthy pronouncement of the Justinian Code.
Though Roman law had merits over and above some other systems,
to the modern mind, the Roman idea of justice is critically flawed.
Modern democratic values do not countenance qualifying a person’s
“due” according to his or her social status. The following examples
from the Code are illustrative:

PartIII, Section 4. Consequently, if anyone playing or practicing
with a javelin pierces with it your slave as he goes by, there is
a distinction made; if the accident befalls a soldier while in the
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camp, or other places appropriate to military exercises, there is
no fault in the soldier, but there would be in anyone besides a
soldier, and the soldier himself would be in fault if he inflicted
such an injury in any other place than one appropriated to mili-
tary exercises.

Part1V, Section 3. An injury cannot, properly speaking, be done
to a slave, but it is the master who, through the slave, is con-
sidered to be injured; not, however, in the same way as through
a child or wife, but only when the act is of a character grave
enough to make it a manifest insult to the master, as if a per-
son has flogged severely the slave of another, in which case this
action is given against him. But a master cannot bring an action
against a person who has collected a crowd round his slave, or
struck him with his fist.

After the fall of Constantinople and the end of the Eastern Roman
Empire in 1453 A.D., the Justinian Code lost its authority. However,
many of its principles were adopted in the West by the Holy Roman
Empire and later by the monarchies in Austria, Germany, France,
and Spain.

In 1791, during the French Revolution, the National Constituent
Assembly enacted a new penal code that emphasized the ideals of
rationalism. The new penal code eliminated “phony offenses, created
by superstition, feudalism, the tax system, and despotism,” includ-
ing such offenses as blasphemy, heresy, sacrilege, and witchcraft.
The Assembly also eliminated the disparate criminal punishments
imposed due to a person’s status. In keeping with its motto of liberty,
fraternity, and equality, and also in keeping with those stark and
brutal times, the Assembly ruled that all citizens would be entitled
to the same method of execution. No longer would aristocrats have
the benefit of being beheaded while peasants suffered crueler forms
of death: All condemned citizens would be guillotined, not only the
aristocrats.

In 1804, Napoleon Bonaparte ordered the writing of a new Civil
Code that followed the traditional Roman civil law traditions but also
reflected the egalitarian principles of Revolutionary France. Known
as the Napoleonic Code, the new law was designed to reduce the
power and independence of judges, who in pre-Revolutionary France
were arms of the King. Statutory law would be primary, and judges
were only to discover the applicable statutes and apply them to cases
without interposing their own opinions. However, the reality has
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always been that a code cannot predict every problem, and judges
invariably must interpret the law and express opinions in order to
apply a statute correctly.

In England, judges not only interpreted law but also made the law.
In early English history, Anglo-Saxon tribal leaders and judges settled
disputes, and as a result wide variations among localities militated
against uniformity in the law. Then, in 1066, William the Conqueror,
the Norman King, invaded England from Normandy in France and
defeated the Anglo-Saxons at the Battle of Hastings. To consolidate
his rule, he sent commissioners to ascertain the varying judge-made
laws and rulings of the local communities and to consolidate the best
of these into a single body of general principles. These principles and
decisions have come to be known as the common law.

Although England did not adopt the Roman civil law model, the
Normans had integrated some concepts of Roman law into English
common law, and this is the source of the extensive use of Latin
phrases in English law. The Latin rubric stare decisis et non quieta
movere, or “stand by the decision and do not disturb what is settled,”
is an important principle of common law.

Under the common law system, decided cases became precedents
for subsequent cases that had similar facts or issues, and, in order to
promote uniformity and stability in the law, judges bound themselves
to decide cases according to the established precedents. To facilitate
adherence to precedents, the decisions of judges were written and
compiled in source books. In 1765, William Blackstone published
Commentaries on the Laws of England, the most comprehensive writ-
ten source of common law, which became the primary sourcebook for
subsequent English and American law.

American courts follow the common law procedure of adherence
to precedents. For state and non-federal issues, American state
courts are only bound by decisions within the state jurisdiction.
Thus, a Texas court is not bound by a California court opinion,
although the Texas court could voluntarily adopt the reasoning of
the California opinion. For federal issues, state courts have to follow
the precedents of the U.S. Supreme Court and the federal Circuit
Courts of Appeal.

Although the common law system provides uniformity and sta-
bility, it is flexible enough to adapt to changing circumstances and
evolving standards and values. A court may overrule its own prec-
edent or a higher court may reverse a lower court. More often, how-
ever, rather than expressly overruling an established precedent, a
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court might distinguish the instant case on the grounds that the
facts and circumstances are not exactly the same as the precedent
case and therefore require a different outcome. Overruling a prec-
edent because of changing circumstances might occur after the
development of more sophisticated technology; for example, at com-
mon law, a conviction for murder required that the death must have
resulted within a year and a day from the date of the inflicted injury.
As stated:

If death did not take place within a year and a day of the time
of receiving the wound, the law draws the conclusion that it was
not the cause of death; and neither the court nor jury can draw
a contrary one.°

The rationale for this rule was simply the uncertainty of proof of
direct causation between the injury and the death after such a long
passage of time. However, with advancements in medical science and
a greater ability to track causation, some courts have abandoned the
old rule and have allowed such homicide prosecutions to proceed and
convictions to stand.!®

After the American Revolution, the substantive common law
crimes were gradually superseded by legislatively defined crimes in
the form of statutes. Some states maintain the ability to enforce com-
mon law crimes; other states have entirely abolished them. However,
despite legislative intent to replace common law crimes with legis-
latively enacted crimes, common law principles and definitions are
nonetheless relied upon to interpret the meaning of statutes. How
a court applies a common law definition to a statute can drastically
change the outcome of a criminal case. At common law, homicide
was conduct causing the death of a person who has been born and
is alive. Consequently, in Keeler v. Superior Court, 470 P.2d 617 (Cal.
1970), a case in which the defendant stomped on a pregnant woman’s
abdomen, thereby causing the death of her fetus, the court held that
the killing of an unborn fetus was not murder, since “a killing cannot
be a criminal homicide unless the victim is a living human being.”

The California legislature responded to Keeler by amending the mur-
der statute to read: “Murder is the unlawful killing of a human being,
or a fetus, with malice aforethought.”!! Thirteen other states made

9 State v. Orrell, 12 N.C. 139 (1826).
10 People v. Brengard, 265 N.Y. 100 (1934).
11 California Penal Code, Section 187(a).
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similar changes to their homicide laws. In 2003, this issue received
national news media attention after the arrest and conviction of Scott
Peterson for the murder of his pregnant wife, Laci Peterson. He was
convicted of the murders of both his wife and the unborn child.!?

Other states have not changed the law, and their courts adhere
to the common law definition. For example, in People v. Joseph, 130
Misc.2d 377, 496 N.Y.S.2d 328 (1985), the defendant was charged
with two counts of vehicular homicide for causing a collision that
caused the death of a woman and the subsequent stillbirth of her
child. The New York court dismissed the charges pertaining to the
stillborn child, holding that for the purpose of defining homicide, a
“person” is someone born and alive. Until the legislature changes the
common law definition, New York courts will adhere to it.

constitutional requirements

In addition to the interplay between common law and statutory law,
constitutional due process doctrines affect both substantive and pro-
cedural criminal law. A statute that is too vague or overbroad will be
voided as unconstitutional. The basis for this constitutional prohibi-
tion is the principle of legality, which requires criminal offenses to
be as precisely defined as possible so it can be known with reason-
able certainty beforehand what acts are criminal and what acts are
not. Criminal statutes must be sufficiently definite to give persons of
ordinary intelligence fair warning that their contemplated conduct
is prohibited; statutes must provide explicit standards for those who
apply them to avoid arbitrary and capricious enforcement. Vague and
overly broad statutes fail to warn individuals of what the law forbids,
and such statutes leave too much discretion in the hands of govern-
ment officials.

The police are the means by which society enforces the law and
maintains order so that people may live safely and go freely about
their business; however, unless police powers are contained within
understandable parameters, liberty and freedom will be threatened
by arbitrary and capricious exercises of authority. For example, the
city of Cincinnati, as many states and localities had done, passed
an ordinance that made it unlawful for “three or more persons to

12 Murphy, Dean E., Scott Peterson sentenced to death for killing pregnant wife, The
New York Times, March 17, 2005.
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assemble...on any sidewalks and there conduct themselves in a
manner annoying to persons passing by.” The term “assemble” was
not defined. Could it include three people having a conversation?
Moreover, who is to decide what conduct is “annoying”?

In Coates v. City of Cincinnati, 402 U.S. 611 (1971), the Supreme
Court found this ordinance unconstitutional because “men of com-
mon intelligence must necessarily guess at its meaning.” As a result
of Coates, similar laws across the country were found unconstitu-
tional, and many vagrancy and loitering laws were voided. The need
for such laws, however, caused legislatures to attempt to rewrite them
in a manner that would be acceptable under the principles of legality
and constitutional due process of law.

In response to an increase in violent street gang activity, the City
of Chicago passed the Gang Congregation Ordinance, which made it
a crime for gang members to loiter with one another in a public place
with no apparent purpose. This ordinance was more specific than the
Cincinnati ordinance and contained an element that the defendant
not promptly disperse when ordered to do so by a police officer; nev-
ertheless, the Supreme Court, in City of Chicago v. Morales, 527 U.S.
41 (1999), ruled that the ordinance was unconstitutional because it
“affords too much discretion to the police and too little notice to citi-
zens who wish to use the public streets.”

Problem

A police department received a 911 call from a person who stated
that a man was exposing himself from a window. An officer who
responded to the location observed a man, who appeared not to be
wearing clothes, standing in a second-floor window of an apartment
building. As the officer parked his car, a pedestrian approached him
and stated that every day when she walked her dog on this street the
man coincidentally appeared naked in the window. The officer, on
the basis of the pedestrian’s assertion and his observation, went to
the second-floor apartment and, after speaking with the occupant,
arrested him. The officer charged the man with violation of a statute
that read:

It shall be unlawful for any person to commit any indecent,
immodest or filthy act in a public place or in such a situation
that persons passing in a public place might ordinarily see the
same.
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Questions
1. On the basis of the plain meaning of the words in the statute,
did the defendant violate the statute?

2. Did the defendant have fair notice that his conduct was pro-
hibited by law?

3. Should criminal laws encompass indecent or immoral
conduct?

4. Did he have to know such a law existed in order for him to be
found guilty?

5. Could the defendant be successfully prosecuted on the basis
of the police officer’s observations alone?

6. Would it be necessary for the pedestrian to testify about her
observations?

7. Did the fact that the defendant was in his own apartment
preclude a prosecution under the statute?

8. Should a court or jury find that the defendant’s conduct did
not constitute an indecent, immodest, or filthy act?

9. Should a court rule that the statute as applied violated the
defendant’s rights?

10. Should a court rule that the statute on its face was
unconstitutional?
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applications to white-collar crime

As the criminal statute books grow ever more complex and reach
into business activities that traditionally were subject to the doctrine
of caveat emptor, or “buyer beware,” the constitutional doctrines of
overbreadth and vagueness grow in importance as protections for the
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individual against government prosecutions that sometimes over-
reach. After the 2001 Enron scandal that precipitated a severe stock
market downturn, the U.S. Department of Justice indicted dozens
of prominent business and political leaders. Each such leader was
indicted on a long list of charges related to alleged unscrupulous
business or political practices. Some commentators have contended
that, after a scandal that precipitates public outrage, prosecutors
invariably go after high-profile, unsympathetic defendants connected
to the scandal in order to convict them of something.

Three of the people indicted after the Enron scandal, Jeffrey
Skilling, Conrad Black, and Bruce Weyhrauch, were convicted of
numerous charges. Their cases involved separate matters, but each
of the defendants was convicted under a 1988 law, 18 U.S.C. § 1346,
which makes it a crime to deprive someone of “the intangible right of
honest services” by misusing his position for private gain and know-
ingly and intentionally breaching his duty of loyalty. This statute had
become of favorite of prosecutors in white-collar cases as a kitchen-
sink charge against politicians and business leaders.

On June 24, 2010, the Supreme Court unanimously overturned
the three convictions because the “honest services” statute was too
overbroad and vague: “To satisfy due process, a penal statute must
define the criminal offense [1] with sufficient definiteness that ordi-
nary people can understand what conduct is prohibited and [2] in
a manner that does not encourage arbitrary and discriminatory
enforcement.” The Court held that Section 1346 does not meet either
of these two due process essentials. First, the phrase “the intangible
right of honest services” does not adequately define what behavior
it bars. Second, the broad sweep of the statute allows government
agents, prosecutors, and juries to pursue their personal predilections,
thereby facilitating opportunistic and arbitrary prosecutions.!?

In the most prominent case of the three cases, the Government had
charged Skilling with conspiring to defraud Enron’s shareholders by
misrepresenting the company’s fiscal health, thereby artificially inflat-
ing its stock price. It was the Government’s trial theory that Skilling
profited from the fraudulent scheme through the receipt of salary and
bonuses and through the sale of approximately $200 million in Enron
stock, which netted him $89 million. The Government did not, at any
time, allege that Skilling solicited or accepted side payments from a
third party in exchange for making these misrepresentations.

13 Slip Opinions, June 24, 2010: United States v. Black, No. 08-876, Weyhrauch v.
United States, 08-1196, United States v. Skilling, 08-1394.
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With the majority opinion written by Justice Ruth Bader Ginsburg,
the Court held that the use of the “deprivation of honest services”
theory adversely affected the conspiracy charges against Skilling
and that his conspiracy convictions were premised on the improper
theory of deprivation of honest services. While the Court did not
invalidate the statute entirely, it held that it was meant to apply to
bribery and kickback schemes in which someone was deprived of
money or property. Because it was not shown that Skilling deprived a
particular victim of money or property, the statute could not be used
as a basis to convict him for his role in the Enron scandal.

Although the Court’s decision was unanimous, three of the jus-
tices would have gone further and would have invalidated the entire
law rather than ruling only that it could not be used against Skilling.
The Court held that Skilling did not commit honest-services fraud;
therefore, his interrelated convictions for wire fraud and securities
fraud were also flawed.

Undoubtedly, while some citizens will cynically view the vacating
of these convictions, the due process principles of fair notice and
specificity that the Supreme Court unanimously upheld are applica-
ble to all citizens and are applicable to all categories of crime, includ-
ing crimes pertaining to speech, conspiracy, association, morals,
obscenity, and other public and private conduct.

Allowing the government in response to economic, financial, envi-
ronmental, or other disasters to single out individuals for punish-
ment on the basis of overbroad statutes that encompass almost any
inappropriate conduct, in effect, would be comparable to allowing ex
post facto laws, which are barred by the Constitution. Moreover, the
Constitution bars Congress from passing Bills of Attainder, which
are laws that target an individual or a particular group and which
do not apply to all citizens. Overbroad statutes allow the executive
branch to circumvent the Bill of Attainder prohibition against sin-
gling out individuals or particular groups for punishment.!#

14 .S. Constitution, Article I, Section IX.
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The primary source of current American criminal procedure law is
the U.S. Constitution and the Bill of Rights contained therein. This
has been true in federal courts since the founding of the nation; how-
ever, in state courts, where most criminal actions are brought, it has
not always been the case.

In April 30, 1789, when George Washington was sworn in as the
first president, only 11 of the 13 states had ratified the Constitution
and agreed to join the union. North Carolina and Rhode Island held
back primarily because they believed the newly formed central gov-
ernment had been granted too much power.

On September 25, 1789, the First Congress of the United States
was seated. In response to complaints of too much centralized power
and too few protections for individual citizens, the members passed
ten amendments to the Constitution. These amendments induced
North Carolina and Rhode Island to join the union, and the unifica-
tion of all 13 states into one nation was complete.

On December 15, 1791, the ten amendments were ratified by the
13 states and became known as the Bill of Rights. Without the Bill
of Rights, it is unlikely that our nation would have remained unified.
The colonists had rebelled against what they viewed as the unchecked
power of the English king and parliament, and they feared creating
another powerful central government. The original Constitution of
1789 established the checks and balances system; however, it pro-
vided only five specific protections for the individual who might face
criminal prosecution by the government, and it left out many rights
that English subjects possessed under common law. The Constitution
of 1789 did not include basic individual rights such as freedom of
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speech, freedom of the press, freedom of religion, the right against
unreasonable searches or seizures, the right to counsel, the right

criminal law, procedure, and evidence

against self-incrimination, and the right to confront accusers.

Viewed from the present, it may seem surprising that the original
Constitution did not have the provisions enunciated in the Bill of
Rights. Only a few provisions of the original Constitution addressed

issues of due process rights for citizens:

1.

The original Constitution did not guarantee many rights that indi-
vidual state governments had provided for their citizens, and many
state representatives voiced dissatisfaction with the lack of federal
process protections for individuals. James Madison, who later

due

Habeas corpus, the right to petition a court for release from
unlawful imprisonment, was protected (except in times of
rebellion or invasion).!

. Bills of Attainder were prohibited. Such bills are special acts

of a legislature, either federal or state, that declare that spe-
cific persons or groups have committed a crime and can be
punished without a judicial trial.?

. Ex post facto laws, by either federal or state legislatures, were

prohibited. Such laws retroactively punished previously com-
mitted acts that were lawful at the time committed, or they
increased the punishment for previously committed acts.?

. Crimes were to be tried by jury and held in a state where

the crimes were committed.# This was of major importance to
the colonists because the British government had repeatedly
avoided local jury trials for colonists by shifting cases to the
juryless admiralty or chancery courts, or by authorizing tri-
als in England for crimes committed in America.®

. Treason against the United States was defined, and a pros-

ecution for treason required a high evidentiary standard for
conviction. Testimony of two witnesses or confession in open
court was required to convict.®

LS

U.S. Constitution, Article I, Section 9.

U.S. Constitution, Article I, Section 9, Clause 3; Article I, Section 10, Clause 1.
Ibid.

U.S. Constitution, Article III, Section 2.

Amar, Akhil Reed, America’s Constitution: A Biography, Random House, New York,

2005, p. 329.
6 U.S. Constitution, Article III. Section 3, Clause 1.
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became the fourth president of the United States, was also dissatis-
fied. The Americans had thrown off the oppressive British regime,
which had trampled on their rights, and Madison did not want an
oppressive American central government replacing the British. To
help prevent this, he wrote the Bill of Rights and advocated the adop-
tion of each amendment.

First Amendment

The language of the First Amendment clearly imparted the purpose
and philosophy embodied in the Bill of Rights:

Congress shall malke no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.

The Bill of Rights, at first, was a restraint on the federal government,
not on the state governments. The opening phrase, “Congress shall
make no law,” referred to the U.S. Congress, not state legislatures.

The words of the Amendment seem definitive; however, they are not
absolute. Certain kinds of speech can be prohibited. Justice Oliver
Wendell Holmes famously wrote, “The most stringent protection of
free speech would not protect a man in falsely shouting fire in a the-
atre and causing a panic.””

The free speech clause does not protect obscenity or defamation.
It does not protect fighting words, inciting to riot, sedition, or hate
speech when there is a clear and present danger that the speech will
result in violence.®

In Schenlk v. United States, 249 U.S. 47 (1919), the U.S. Supreme
Court upheld the defendant’s conviction for speech that violated the
Espionage Act of 1917 that was passed during World War I. Schenk
was a Communist Party leader who had distributed leaflets to mili-
tary draftees urging them to resist the draft during time of war. The
Court affirmed his conviction as a clear and present danger to the
war effort and the safety of the nation. Justice Holmes wrote, “The
question in every case is whether the words used are used in such

7 Schenlk v. United States, 249 U.S. 47 (1919).
8 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
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circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive evils that
Congress has a right to prevent.”

In 1951, during the period known as the McCarthy era, the Supreme
Court, in Dennis v. United States, 341 U.S. 494 (1951), upheld the con-
viction of Communist Party leaders for organizing, advocating, and
teaching the violent overthrow of the government. Although the facts
of the case did not show an imminent clear and present danger of
violence, the Court noted that the extreme seriousness of the threat
can compensate for the lack of immediacy. The Court differentiated
the isolated speech of individuals or small groups from the speech of
large-scale conspiratorial movements. The clear and present danger
test would apply to the former, while a new “sufficient danger of sub-
stantive evil” test would apply to the latter.

In the 1960s, the Warren Court initiated a period of more leeway
for free speech. In United States v. O’'Brien, 391 U.S. 367 (1968), the
Court reversed the convictions of protesters who had burned their
draft cards as symbolic speech to express opposition to the Vietnam
War. It is established jurisprudence that statutes or other govern-
ment orders that restrict free speech must be examined under a
strict scrutiny standard that gives preference to the expression of
ideas over restraint of speech. The content and ideas expressed in
speech are almost never restrained unless violence is contemplated
or a compelling state interest exists to do so.

In a flag-burning case in which the symbolic burning of the
American flag was held to be protected by the First Amendment, the
Supreme Court explained:

The First Amendment literally forbids the abridgement only of
“speech,” but we have long recognized that its protection does not
end at the spoken or written word. While we have rejected “the
view that an apparently limitless variety of conduct can be labeled
“speech” whenever the person engaging in the conduct intends
thereby to express an idea, we have acknowledged that conduct
may be sufficiently imbued with elements of communication to
fall within the scope of the First and Fourteenth Amendments.?

A bedrock principle underlying the First Amendment is that the
government may not prohibit speech simply because it finds the ideas
expressed offensive or disagreeable.

9 Texas v. Johnson, 491 U.S. 397 (1989).
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Second Amendment

The Second Amendment limited the powers of the federal government
and confirmed the authority of the states:

A well-regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms shall not
be infringed.

Whether the right to bear arms pertained to state militias or to
individual citizens remained an unresolved question until June 26,
2008, when the Supreme Court in District of Columbia v. Heller'® ruled
that the Second Amendment protects an individual’'s right to pos-
sess a firearm for traditionally lawful purposes, such as self-defense
within the home. This right is unconnected with service in the mili-
tia. Although the Court rejected a blanket prohibition on the owner-
ship of handguns, the Court did not prohibit reasonable regulations
pertaining to felons, mentally incompetent persons, or possession of
handguns outside of the home.

Third Amendment

No Soldier shall, in time of peace be quartered in any house,
without the consent of the Owner, nor in time of war, but in a
manner to be prescribed by law.

Fortunately, citizens of our nation, at least since the Civil War, have
rarely had to invoke the Third Amendment.

Fourth Amendment

Madison wrote the Fourth Amendment to prevent recurrences of the
British use of general warrants and writs of assistance that, in effect,
allowed agents of the government to search anyone, wherever and
whenever they wished. The Fourth Amendment placed substantial
restraints on the new American central government and granted sig-
nificant rights to individuals:

10 District of Columbia v. Heller, 554 U.S. 570 (2008).
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The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and sei-
zures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the per-
sons or things to be seized.

Probable cause is a foundational concept of the Fourth Amendment
and of all American criminal procedure law. It is an essential element
of the concept of due process of law, and its development has been
concurrent with the development of individual liberty and democratic
principles. Probable cause has its roots in the Magna Carta (or Great
Charter), which the King of England was forced to sign in 1215. The
document proclaimed that, “No freeman shall be taken, imprisoned...
except by lawful judgment of his peers or the laws of the land.” It estab-
lished that no one could be taken into custody on mere suspicion, on
a whim, or without good cause. The Fourth Amendment extended the
probable cause protection from the governmental seizure of a person
to the search and seizure of his property.

A search occurs when government agents intrude into a person’s
zone of privacy, whether it is his or her physical person, clothing,
property, home, or communications. Until the twentieth century,
for a search to be deemed a violation, an actual physical trespass
had to occur. When wiretapping, electronic eavesdropping, and
other technologies became feasible, courts recognized that unlawful
searches could occur without an actual physical trespass when the
government electronically intercepted communications or used other
sensory devices to detect movements and activity inside a private
premises.!! A seizure occurs when a government officer impounds an
object, intercepts a communication, or takes a person into custody.

Courts prefer that the government obtain warrants before con-
ducting arrests or search and seizes, but warrants are not always
required. Reasonable exceptions are allowed, and, in fact, the vast
majority of arrests and searches are made without warrants. In
either case, with or without a warrant, arrests always and searches
generally require probable cause.

Arrest warrants and search warrants can only be issued on the
basis of sworn affidavits or testimony establishing probable cause to
arrest or search, and the requirements to satisfy probable cause vary

I Katz v. United States, 389 U.S. 347 (1967); Kyllo v. United States, 533 U.S. 27
(2001).
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depending on the facts and circumstances of each particular case.
The term probable cause was written in the Fourth Amendment, but
it was not defined there. Case law and statutes have attempted to
define the term. Although it has proved difficult, general definitions
have been developed and accepted in the context of both arrests and
searches.

Probable cause to arrest exists when the facts and circumstances
within the officers’ knowledge and of which they have reasonably
trustworthy information are sufficient to warrant a man of reason-
able caution to believe that an offense has been or is being commit-
ted by a particular person. Probable cause to search exists when
the facts and circumstances within the officers’ knowledge and of
which they have reasonably trustworthy information are sufficient
to warrant a man of reasonable caution to believe that impoundable
articles are located at a particular location.!?

As with any general definition, the difficulty is in its application
to specific situations—especially for probable cause because of its
inexact and open-ended nature that leaves room for widely diver-
gent interpretations and applications. The level and kind of probable
cause required for an arrest might be different than for a search, and
the probable cause for an action with a warrant might be different
than the probable cause for an action without a warrant. “Courts
generally exercise a higher level of scrutiny when reviewing prob-
able cause determinations made by police acting without a warrant
than when reviewing determinations made by a detached and neu-
tral magistrate. Indeed, it is frequently said that a lower quantum of
evidence of probable cause is sufficient to sustain a search or arrest
authorized by a warrant.”?

Despite the difficulties of its interpretation and application, the
Supreme Court has recognized probable cause as the best means of
balancing competing interests. The Court wrote:

These long-prevailing standards seek to safeguard citizens
from rash and unreasonable interferences with privacy and
from unfounded charges of crime. They also seek to give fair
leeway for enforcing the law in the community’s protection.
Because many situations which confront officers in the course

12 Carroll v. United States, 267 U.S. 132 (1925); Brinegar v. United States, 338 U.S.
160 (1949); Draper v. United States, 358 U.S. 307 (1959), Beck v. Ohio, 379 U.S. 89
(1964).

13 People v. Bigelow, 66 N.Y.2d 417 (1985).
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of executing their duties are more or less ambiguous, room must
be allowed for some mistakes on their part. But the mistakes
must be those of reasonable men, acting on the facts leading
sensibly to their conclusions of probability. The rule of probable
cause is a practical, non-technical conception affording the best
compromise that has been found for accommodating these often
opposing interests. Requiring more would unduly hamper law
enforcement. To allow less would be to leave law-abiding citizens
at the mercy of the officers’ whim or caprice.*

When courts review government arrest and search and seizure
actions, they employ an objective standard to determine whether or
not probable cause existed. They review the circumstances of the
action from the viewpoint of an objective and reasonably prudent
person, not from the subjective mindset of the particular officer who
took the action. Nonetheless, courts consider the training and expe-
rience of the police officer as an objective factor when assessing the
officer’s probable cause.

On the basis of observations of the same facts and circumstances,
trained and experienced police officers might be able to establish
probable cause more readily than a layman unfamiliar with criminal
offenses and behavior. As a federal Circuit Court of Appeals observed
in Bell v. United States, 254 F.2d 81 (1958):

A fact which spells reasonable cause to a doctor may make no
impression on a carpenter, and vice versa....An officer experi-
enced in the narcotics traffic may find probable cause in the
smell of drugs and the appearance of paraphernalia which to
the lay eye is without significance. His action is not measured
by what might be probable cause to an untrained civilian pass-
erby....The question is what constituted probable cause in the
eyes of a reasonable, cautious and prudent peace officer under
the circumstances of the moment.

Probable cause to arrest “need not be supported by information
and knowledge which, at the time, excludes all possibility of inno-
cence and points to the defendant’s guilt beyond a reasonable doubt.
As the very name suggests, probable cause depends upon probabili-
ties, not certainty.”'®

14 Brinegar v. United States, 338 U.S. 160 (1949).
15 People v. Sanders, 70 A.D.2d 688, 433 N.Y.S.2d 630 (1985).
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To make an arrest, an officer must have more than suspicion.
Suspicion is uncertain and often based on misinterpretation, conjec-
ture, or unreliable information. Suspicion does not justify an arrest
or the detention of persons against their will.

Reasonable suspicion, which has a higher level of reliability than
mere suspicion, allows an officer to stop and question a suspect for
a brief period of time. It is based on facts and circumstances that
would lead a reasonable police officer to conclude that criminal activ-
ity has occurred, is occurring, or will occur. The important distinction
between probable cause and reasonable suspicion is that reasonable
suspicion alone, without more evidence of criminal activity, does not
justify an arrest, and it does not justify a full-blown search of a sus-
pect. However, when officers stop a person on the basis of reason-
able suspicion and they have an additional reasonable fear for their
safety, they may conduct a frisk or pat-down of the suspect, which is
a far less intrusive act than a search.!¢

Applying the principles of search and seizure law to specific fac-
tual situations can be a difficult matter of judgment. To perform their
roles properly, law enforcement officers must acquire a high degree
of knowledge in the areas of probable cause and search and seizure
law. Such knowledge is essential for making appropriate decisions
and properly explaining their actions to the court. The distinctions
between probable cause, reasonable suspicion, and mere suspicion
will be covered extensively in subsequent chapters.

Fifth Amendment

The Fifth Amendment proclaimed the rights of persons accused of
and prosecuted for crimes. It included the rights against compulsory
self-incrimination, double jeopardy, and the cornerstone right to due
process of law:

No person shall be held to answer for a capital, or otherwise
infamous, crime, unless on presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor be

16 Terry v. Ohio, 392 U.S. 1 (1968).
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deprived of life, liberty, or property, without due process of law;
nor shall private property be taken for public use, without just
compensation.

The most ubiquitous principle of criminal procedure law is the
right to due process of law. In addition to the Fifth and Fourteenth
Amendments, every American state constitution has similar provi-
sions that prohibit the government from taking a person’s life, liberty,
or property, whether as a criminal or civil punishment, without due
process of law. Due process procedural rights refer to safeguards
that are deemed “implicit in the concept of ordered liberty” and “so
rooted in the traditions and conscience of our people as to be ranked
as fundamental.”” These rights encompass not only rights enunci-
ated in constitutions but also traditional rights dating from before
the constitution, such as the presumption of innocence and the proof
beyond a reasonable doubt standard for a criminal conviction.!®

Justice Felix Frankfurter in Wolf v. Colorado, 338 U.S. 25 (1949),
instructed:

Due process of law thus conveys neither formal nor fixed nor
narrow requirements. It is the compendious expression for all
those rights, which the courts must enforce because they are
basic to our free society. But basic rights do not become petrified
as of any one time, even though, as a matter of human experi-
ence, some may not too rhetorically be called eternal verities. It
is of the very nature of a free society to advance in its standards
of what is deemed reasonable and right. Representing as it does
a living principle, due process is not confined within a perma-
nent catalogue of what may at a given time be deemed the limits
or the essentials of fundamental rights.

Sixth Amendment

The Sixth Amendment pronounced the rights of an accused person
during his or her criminal trial:

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which

17 Palko v. Connecticut, 302 U.S. 319 (1937).
18 In re Winship, 397 U.S. 358 (1970); Commonwealth v. Webster, 59 Mass. 295 (1850).
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district shall have been previously ascertained by law, and to
be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
process for obtaining Witnesses in his favor, and to have the
Assistance of Counsel for his defense.

The Sixth Amendment right to a public trial belongs to the defen-
dant rather than the public. It applies to criminal trials, not civil
trials. It covers the entire trial, including jury selection, opening
statements, testimony of witnesses, closing arguments, the judge’s
instructions to the jury, the return of the verdict, and sentencing. It
also covers pretrial hearings.!®

The importance of this right is that it acts as “a safeguard against
any attempt to employ our courts as instruments of persecution. The
knowledge that every criminal trial is subject to contemporaneous
review in the forum of public opinion is an effective restraint on pos-
sible abuse of judicial power.”2° Public trials can incite unknown wit-
nesses to come forward; they tend to discourage perjury by inducing
fear in witnesses that any false testimony they give will be observed
and uncovered; and they influence prosecutors to carry out their
duties fairly and responsibly. The right to a public trial is not abso-
lute, and courts have balanced the right against other important
interests, such as to protect the identity of an undercover police offi-
cer during a hearing or to protect the dignity of a rape victim during
her testimony.2!

The Sixth Amendment right to confront witnesses was of crucial
importance to the development of the American system of crimi-
nal justice. It established our adversarial criminal justice system
and precluded the inquisitional system that had been employed at
times in Britain and was still employed on the European continent.
During the colonial period, the American colonists complained that
the British prosecuted them on the basis of secret ex parte affida-
vits and denied them the opportunity to cross-examine their accus-
ers. The well-known case of Sir Walter Raleigh fueled the American
determination.

Raleigh was a famous explorer and had established British col-
onies in the new world. In 1603, he was tried for treason against
the Crown on the basis of a letter written by an alleged accomplice,

19 Waller v. Georgia, 467 U.S. 29 (1984).
20 In re Oliver, 333 U.S. 257 (1948).
21 Latimore v. Sielaff, 561 F.2d 691 (7th Cir. 1977).
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Lord Cobham, and Cobham’s confession that implicated Raleigh.
Cobham’s confession was likely coerced during an inquisitorial inter-
rogation. Without Cobham’s presence, his hearsay letter and hearsay
statements were admitted into evidence at Raleigh’s trial. Raleigh
demanded, “Let Cobham be here, let him speak it. Call my accuser
before my face.” However, the court refused to bring Cobham to tes-
tify, and Raleigh was convicted, sentenced to death, and eventually
hanged. Too many American colonists had suffered fates similar to
Raleigh’s, and the Sixth Amendment right to confront witnesses was
reinforced to prevent such injustices.

A corollary to the right to confront witnesses was the right to assis-
tance of counsel. This right was also considered essential to correct-
ing the abuses of the British system. In England, until the Glorious
Revolution of 1688, persons charged with a felony or treason against
the Crown had no right to assistance of counsel. Persons charged
with misdemeanors or persons involved in civil suits, however, were
allowed to retain counsel.

After the 1688 revolution, the English rule denying counsel in
treason cases was abolished, but restrictions of counsel in felony
cases continued until 1836. To the Americans, the English practice
of allowing counsel in less serious cases but denying counsel in more
serious cases seemed counterintuitive.

In the courts of the American colonies, counsel was allowed in
local cases, and Madison wanted to ensure that counsel would be
allowed in federal cases brought by the new central government. On
the basis of this constitutional support, defense attorneys acquired
the authority to challenge the government and to develop and stew-
ard the American adversarial system.

Seventh Amendment

The original Constitution had provided a right to a jury trial in crimi-
nal prosecutions, but not for civil lawsuits. The Seventh Amendment
extended the right to a jury trial to civil common law cases:

In Suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be pre-
served, and no fact tried by a jury, shall be otherwise re-exam-
ined in any Court of the United States, than according to the
rules of the common law.
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The proponents of the Bill of Rights were primarily concerned with
protecting the rights of the individual against the potentially oppres-
sive actions of the government. They recognized that a citizen’s
common law right to bring suit against the government for unlaw-
ful acts of oppression or trespass would be more effectively enforced
when tried before a jury of the citizen’s peers, rather than before
a judge employed by the government. During the Colonial period,
suits against the government that were tried or reviewed by judges
had produced unsatisfactory results, and the Seventh Amendment
was seen as the necessary and primary means by which individuals
could obtain redress for government abuses.

Eighth Amendment

The Eighth Amendment reinforced the restraints on governmental
power, banned barbaric punishments that had been used in the
past, and furthered the ideals of human dignity:

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

The excessive bail clause applies only in the federal courts, for the
Supreme Court has never imposed the excessive bail clause on the
states. As will be noted for each of the clauses in the Bill of Rights,
what may seem like an absolute always has qualifiers. In 1984, the
U.S. Congress enacted the Bail Reform Act, which permits federal
judges to refuse to set bail and to preventively detain suspects for
whom certain objective criteria would determine that they posed a
potential menace to the community. This act cured the somewhat dis-
ingenuous practice of setting bail in amounts far above the resources
of a defendant, which, in effect, amounted to preventive detention.

In recent decades, cruel and unusual punishment has been a
major subject for Supreme Court review, particularly the issue of
the death penalty. However, there has been no serious debate as
to whether the death penalty was an accepted form of punishment
when the Constitution was adopted. When the Eighth Amendment
was written, execution was an expected and regular form of punish-
ment. The Constitution expressly refers to the death penalty. The
Fifth Amendment states that no person shall be deprived of “life”
without due process of law and ensures that no person shall be held
for a “capital crime” (death penalty) without a grand jury indictment.
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These references clearly establish that the death penalty was not
one of the cruel and unusual punishments prohibited by the Eighth
Amendment. However, under what circumstances and to whom the
death penalty may be applied have been a major area of litigation.

Ninth Amendment

The Ninth Amendment ensured that the failure to enumerate a fun-
damental right (many such rights had already been established at
common law) did not mean that such rights were abrogated and that
the government could arbitrarily disregard them:

The enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage others retained by the people.

The right to privacy, to be free of arbitrary and capricious treatment
by government officials, and other recognizable rights exist under the
broad umbrella of this amendment even though they were not spe-
cifically written into the Constitution.?? The Ninth Amendment sup-
ports the idea of the Constitution as a living document that changes
with the needs of modern times.

Tenth Amendment

The Tenth Amendment limited federal government power to only
those powers specifically granted to it, and retained all other govern-
ment powers within the states:

The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States
respectively, or to the people.

In effect, the Tenth Amendment restricted central government
authority, but it left open the amount and type of authority that
states might impose on their citizens, including the enforcement of
criminal laws and the procedures to prosecute and adjudicate crimi-
nal charges.

22 No major Supreme Court case has been decided solely on the basis of the Ninth
Amendment, but it has been relied on in combination with other rights—notably,
in Griswold v. Connecticut, 381 U.S. 479 (1965), which was the precursor to Roe v.
Wade, 410 U.S. 113 (1973).
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rejected amendment

Congress did not apply the restraints and protections enunciated in
the Bill of Rights to the states. Madison had written an amendment
that proposed prohibiting states from abridging freedom of expres-
sion, freedom of religion, and the right to criminal jury trials. The
House of Representatives passed the amendment, but the Senate
rejected it, and it was not sent to the states for ratification.??

Consequently, between the ratification of the Bill of Rights and the
Civil War, each sovereign state, free of federal control, developed and
applied its own set of criminal procedures and practices. Although
most states had provisions in their constitutions that were similar to
the U.S. Constitution, the interpretations and applications of these
provisions were widely divergent, and consistency between the states
was lacking.

problem

Police Officers Cruise and Pryor responded to an automobile colli-
sion. When they arrived at the scene, they found a serious collision
in which the driver of the first vehicle was severely injured. Officer
Cruise rendered first-aid to the driver until an ambulance arrived.

The driver of the second vehicle did not appear to be as injured
as the first driver. He remained seated in his car. Officer Pryor
approached him and asked whether he was okay. His response was
mostly unintelligible, but he said his name was Carter. The officer
noticed that Carter’s eyes were glassy and his speech was slurred.
The officer did not smell alcohol on Carter’s breath, so he suspected
the influence of drugs. He asked him to step out of the car. As Carter
got out, the officer noticed three red and blue capsules on the front
seat of the car. When he asked what they were, Carter reached for
the capsules and put them in his mouth. The officer grabbed Carter
by the throat and tried to prevent him from swallowing the capsules,
but to no avail.

Pryor placed Carter under arrest for driving under the influence of
drugs, and he took Carter to a nearby hospital where he instructed
the emergency room personnel to pump Carter’s stomach to retrieve

23 Amar, Akhil Reed, America’s Constitution: A Biography, Random House, New York,
2005.
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the capsules, which would be evidence. During the procedure, the
capsules were recovered; however, Carter slipped into a semicon-
scious state. At that point, Pryor asked the nurse take a sample of
Carter’s blood, which she did.

After Carter recovered, he was arraigned for driving while impaired
by drugs and for vehicular manslaughter because the driver of the
first car died as a result of the collision. Laboratory analysis disclosed
that the capsules recovered from Carter’s stomach were barbiturates,
and the blood sample disclosed that he had a high level of barbitu-
rates, cocaine, and marijuana in his bloodstream. Carter’s attorney
moved for suppression of the capsules and the blood analysis on the
grounds of unreasonable search and seizure.

Questions

1. Did Officer Pryor have probable cause to believe that evidence
of the crime was in Carter’s stomach?

2. Did Officer Pryor need to obtain a search warrant signed by a
judge to order the hospital to pump Carter’s stomach?

3. Did Officer Pryor need to obtain a search warrant signed by a
judge to order the hospital to extract the blood sample?

4. Did the exigent circumstances exception to the search war-
rant requirement allow the efforts to retrieve the capsule and
blood evidence?

5. Should the judge exclude the capsules from evidence?

6. Should the judge exclude the blood sample results from
evidence?

7. Assuming, for argument’s sake, that a judge signed a search
warrant for the capsules in Carter’s stomach, would an appel-
late court, nevertheless, exclude that evidence?
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The Civil War (1860-1864) brought sudden and dramatic changes
but also sparked evolutionary changes that have progressed for more
than a century. When the southern states tried to secede from the
Union, President Abraham Lincoln and the North went to war to pre-
vent the dissolution of the nation. After the North won the war, Union
armies occupied the South, and northern administrators were sent
to oversee the dismantling of slavery.

In 1865, the Thirteenth Amendment abolishing slavery was passed
and ratified. The Amendment proclaimed that “neither slavery nor
involuntary servitude...shall exist within the United States, or any
place subject to their jurisdiction.” However, southern resistance to
equal rights for the newly freed slaves was persistent and formidable.
Senator Charles Sumner (1811-1874), an unwavering abolitionist, led
the movement to compel the South to comply with the new, more
inclusive Constitution. He was instrumental in the passage of the
Fourteenth Amendment, which clearly imparted the rights of citizen-
ship to the freed slaves and mandated equality and due process of
the law for all citizens.

Fourteenth Amendment

The Fourteenth Amendment was proposed in 1866 and ratified in
1868. The first and fifth sections of the Amendment held profound
consequences for American civil rights and criminal procedure law:

45
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Section 1. All persons born or naturalized in the United States
and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges and immu-
nities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the equal
protection of the laws....

Section 5. The Congress shall have the power to enforce, by
appropriate legislation, the provisions of this article.

The reversal in form and substance from the First Amendment’s
“Congress shall make no law...” to the Fourteenth Amendment’s
“Congress shall have the power to enforce...” changed the fundamen-
tal structure of the nation. In principle, it empowered the federal gov-
ernment to protect citizens from illegal actions of their own states.

In 1870, the Fifteenth Amendment was ratified. It ensured voting
rights for all male citizens, including freed slaves, completing the tril-
ogy of the nation-changing amendments. Were history delivered in a
neat package, the burgeoning of civil rights and equality before the
law would have followed the implementation of this trilogy of amend-
ments. However, the actual exercise of federal power within states
met strong resistance, and it took more than a century to fulfill, or
nearly fulfill, the promise of these amendments.

federalism and the dual court system

The United States is comprised of the national government with its
laws and court system and also the individual sovereign states with
their own sets of laws and courts. It is too simplistic to generalize
that the state courts deal with local issues and problems while the
federal courts deal only with issues that affect the nation as a whole,
as the division and demarcation of responsibilities often is not clear.
State and federal courts share judicial powers, and cases that affect
both jurisdictions may move from a state court to a federal court and,
in turn, from a federal court back to a state court.

Because the U.S. Constitution is an umbrella over all of the states,
litigants may appeal a final state ruling on a federal constitutional
issue to the U.S. Supreme Court. In fact, not only may a convicted
defendant file such an appeal, but a state prosecutor also may appeal
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aruling that favored a defendant. In addition, persons incarcerated in
state institutions may file a writ of habeas corpus in a federal district
court challenging the incarceration. Although there are restrictions
on the right of a state inmate to file a federal habeas corpus petition
(namely, that all state remedies must have been exhausted), if the case
is heard, the petitioner may appeal an adverse ruling in the federal
district court to the federal Circuit Court of Appeals, and from there
the petitioner may appeal to the Supreme Court. Although the prob-
ability that the Supreme Court will issue a writ of certiorari agreeing
to hear the case is rather low, for cases that have important national
implications it is possible that the Court will accept the case.

applying due process to the states

The Fifth Amendment’s language “No person shall be...deprived of
life, liberty, or property, without due process of law” pertained to the
federal government. Similar language in the Fourteenth Amendment,
“nor shall any State deprive any person of life, liberty, or property,
without due process of law,” pertained to the states. The meaning
and the relationship of these “due process of law” clauses has been
debated for 150 years and has undergone a long evolutionary process
to reach today’s understanding. During most of those years until the
1960s, advocates for states’ rights successfully resisted the proposi-
tion that the states must apply the clause in the same manner as
the federal government. They argued that states could administer
their criminal justice systems as they saw fit. Over the course of the
twentieth century, however, they lost their argument as the federal
courts gradually began to use their authority to protect the rights of
individuals against abusive state actions.!

In 1932, the Supreme Court intervention into state criminal pro-
cedure practices took a dramatic step in Powell v. Alabama, 287
U.S. 45, the infamous Scottsboro Boys case, in which nine African-
American teenage defendants were convicted of rape within days of
their arrests and facing the death penalty. During their so-called
trials, they were not assigned competent counsel to represent them.

! In Gitlow v. New York, 268 U.S. 652 (1925), the Supreme Court wrote that the
First Amendment right to free speech was a substantive Fourteenth Amendment
due process right of liberty and could not be unreasonably abridged by the states.
This was not a procedural due process case, but it established the Fourteenth
Amendment as constitutional authority for federal judicial review of state infringe-
ment of individual rights.



48 criminal law, procedure, and evidence

The Supreme Court, using the Fourteenth Amendment due process
clause, reversed the convictions, ruling that competent counsel was
required in death penalty cases:

The right to be heard would be, in many cases, of little avail if
it did not comprehend the right to be heard by counsel. Even
the intelligent and educated layman has small and sometimes
no skill in the science of law. If charged with crimes, he is inca-
pable, generally of determining for himself whether the indict-
ment is good or bad. He is unfamiliar with the rules of evidence.
Left without the aid of counsel he may be put on trial without a
proper charge, and convicted upon incompetent evidence, or evi-
dence irrelevant to the issue or otherwise inadmissible. He lacks
both the skill and knowledge adequately to prepare his defense.

Although Powell was decided by justices of a conservative court
who generally supported states’ rights, the necessity and justice of
their decision overrode their political ideology. In later years, when
the makeup and the ideology of the Court shifted as a result of politi-
cal maneuvering over President Franklin Roosevelt’s New Deal legis-
lation, support for states’ rights diminished significantly. The federal
government assumed far greater powers than ever before, and sev-
eral landmark cases convincingly established federal oversight of
state practices.

Brown v. Mississippi

The egregious case of Brown v. Mississippi, 297 U.S. 278 (1936), fol-
lowing the Scottsboro Boys case, set the federal courts and much of
the nation on a quest to eliminate state violations of fundamental
civil rights, particularly the rights of the disenfranchised minorities.
The question in Brown was whether convictions that rested solely
upon confessions extorted by officers of the state by brutality and
violence were consistent with the due process of law required by the
Fourteenth Amendment.

Brown and his two co-defendants were indicted and arraigned for
murder. The primary evidence against the defendants was their con-
fessions. Although attorneys were appointed by the court to defend
them, little time was afforded for them to prepare a defense. The trial
began the next morning and concluded on the following day. The
defendants were found guilty and sentenced to death.
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Brown appealed through the state courts, which astonishingly
upheld his conviction. He then appealed to the Supreme Court,
which granted a writ of certiorari. The best argument for the Court’s
ultimate decision was its recounting of the circumstances of how the
confessions were obtained:

The crimes with which these defendants...are charged were
discovered about one o'clock p.m. on Friday, March 30, 1934.
On that night, one Dial, a deputy sheriff, accompanied by oth-
ers, came to the home of Ellington, one of the defendants, and
requested him to accompany them to the house of the deceased,
and there a number of white men were gathered, who began to
accuse the defendant of the crime. Upon his denial they seized
him, and with the participation of the deputy they hanged him
by a rope to the limb of a tree, and having let him down, they
hung him again, and when he was let down the second time,
and he still protested his innocence, he was tied to a tree and
whipped, and still declining to accede to the demands that he
confess, he was finally released and he returned with some
difficulty to his home, suffering intense pain and agony. The
record of the testimony shows that the signs of the rope on his
neck were plainly visible during the so-called trial. A day or two
thereafter the said deputy, accompanied by another, returned to
the home of the said defendant and arrested him, and departed
with the prisoner towards the jail in an adjoining county, but
went by a route which led into the State of Alabama; and while
on the way, in that State, the deputy stopped and again severely
whipped the defendant, declaring that he would continue the
whipping until he confessed, and the defendant then agreed to
confess to such a statement as the deputy would dictate, and he
did so, after which he was delivered to jail.

The other two defendants, Ed Brown and Henry Shields, were
also arrested and taken to the same jail. On Sunday night, April
1, 1934, the same deputy, accompanied by a number of white
men, one of whom was also an officer, and by the jailer, came to
the jail, and the two last named defendants were made to strip
and they were laid over chairs and their backs were cut to pieces
with a leather strap with buckles on it, and they were likewise
made by the said deputy definitely to understand that the whip-
ping would be continued unless and until they confessed, and
not only confessed, but confessed in every matter of detail as
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demanded by those present; and in this manner the defendants
confessed the crime, and as the whippings progressed and were
repeated, they changed or adjusted their confession in all par-
ticulars of detail so as to conform to the demands of their tortur-
ers. When the confessions had been obtained in the exact form
and contents as desired by the mob, they left with the parting
admonition and warning that, if the defendants changed their
story at any time in any respect from that last stated, the per-
petrators of the outrage would administer the same or equally
effective treatment.

Further details of the brutal treatment to which these helpless
prisoners were subjected need not be pursued. It is sufficient
to say that in pertinent respects the transcript reads more like
pages torn from some medieval account than a record made
within the confines of a modern civilization which aspires to an
enlightened constitutional government.

All this having been accomplished, on the next day, that is, on
Monday, April 2, when the defendants had been given time to
recuperate somewhat from the tortures to which they had been
subjected, the two sheriffs, one of the county where the crime
was committed, and the other of the county of the jail in which
the prisoners were confined, came to the jail, accompanied by
eight other persons, some of them deputies, there to hear the free
and voluntary confession of these miserable and abject defen-
dants. The sheriff of the county of the crime admitted that he
had heard of the whipping, but averred that he had no personal
knowledge of it. He admitted that one of the defendants, when
brought before him to confess, was limping and did not sit down,
and that this particular defendant then and there stated that he
had been strapped so severely that he could not sit down, and,
as already stated, the signs of the rope on the neck of another
of the defendants were plainly visible to all. Nevertheless the
solemn farce of hearing the free and voluntary confessions was
gone through with, and these two sheriffs and one other person
then present were the three witnesses used in court to establish
the so-called confessions....

The defendants were brought to the courthouse of the county
on the following morning, April 5th, and the so-called trial was
opened and was concluded on the next day, April 6, 1934, and
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resulted in a pretended conviction with death sentences. The
evidence upon which the conviction was obtained was the so-
called confessions.

The Supreme Court unanimously reversed the conviction, ruling:

The state is free to regulate the procedure of its courts in accor-
dance with its own conceptions of policy, unless in so doing it
“offends some principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental.” The
State may abolish trial by jury. It may dispense with indictment
by a grand jury and substitute complaint or information. But
the freedom of the State in establishing its policy is the freedom
of constitutional government and is limited by the requirement
of due process of law. Because a State may dispense with a jury
trial, it does not follow that it may substitute trial by ordeal.
The rack and torture chamber may not be substituted for the
witness stand....The due process clause requires “that state
action, whether through one agency or another, shall be con-
sistent with the fundamental principles of liberty and justice
which lie at the base of all our civil and political institutions.” It
would be difficult to conceive of methods more revolting to the
sense of justice than those taken to procure the confessions of
these petitioners, and the use of the confessions thus obtained
as the basis for conviction and sentence was a clear denial of
due process.

...“Coercing the supposed state’s criminals into confessions
and using such confessions so coerced from them against them
in trials has been the curse of all countries. It was the chief
inequity, the crowning infamy of the Star Chamber, and the
Inquisition, and other similar institutions. The constitution rec-
ognized the evils that lay behind these practices and prohibited
them in this country.... The duty of maintaining constitutional
rights of a person on trial for his life rises above mere rules of
procedure and wherever the court is clearly satisfied that such
violations exist, it will refuse to sanction such violations and
will apply the corrective.” [internal citations omitted]

Brown provided indisputable evidence of the need for federal inter-
vention into the continuing and prevalent denial of fundamental
rights to African-American citizens in the southern states. Brown
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provided a powerful motivation for the civil rights movement that was
taking shape and that would achieve significant milestones in 1954
in Brown v. Board of Education, 347 U.S. 483, the landmark desegre-
gation case, and the Civil Rights Act of 1964.

Rochin v. California

Rochin v. California, 342 U.S. 165 (1952), established the Fourteenth
Amendment due process clause as a kind of visceral, non-intellectual
check on the methods that states employed to enforce their criminal
laws. Fourth Amendment jurisprudence allows the state to obtain
physical evidence from defendants, such as fingerprints and blood
or hair samples. The state can use force if necessary to obtain the
evidence, but Rochin placed limits on the amount and kind of force
that could be employed.

In Rochin, “Three deputy sheriffs of the County of Los Angeles, on
the morning of July 1, 1949, made for the two-story dwelling house in
which Rochin lived with his mother, common-law wife, brothers, and
sisters. Finding the outside door open, they entered and then forced
open the door to Rochin’s room on the second floor. Inside they found
petitioner sitting partly dressed on the side of the bed, upon which
his wife was lying. On a nightstand beside the bed the deputies
spied two capsules. When asked ‘Whose stuff is this?” Rochin seized
the capsules and put them in his mouth. A struggle ensued, in the
course of which the three officers jumped upon him and attempted
to extract the capsules. The force they applied proved unavailing
against Rochin’s resistance. He was handcuffed and taken to a hos-
pital. At the direction of one of the officers a doctor forced an emetic
solution through a tube into Rochin’s stomach against his will. This
stomach pumping produced vomiting. In the vomited matter were
found two capsules, which proved to contain morphine.”

The two capsules of morphine were admitted into evidence against
Rochin, and he was convicted. The Supreme Court granted certio-
rari because a serious question was raised as to the limitations that
the due process clause of the Fourteenth Amendment could impose
on state criminal proceedings. The Court explained that due pro-
cess of law is a summarized constitutional guarantee of respect for
those personal immunities that are “so rooted in the traditions and
conscience of our people as to be ranked as fundamental,” or are
“implicit in the concept of ordered liberty.”
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In reversing the defendant’s conviction, the Court stated:

Applying these general considerations to the circumstances of
the present case, we are compelled to conclude that the pro-
ceedings by which this conviction was obtained do more than
offend some fastidious squeamishness or private sentimentalism
about combating crime too energetically. This is conduct that
shocks the conscience [emphasis added]. Illegally breaking into
the privacy of the petitioner, the struggle to open his mouth and
remove what was there, the forcible extraction of his stomach’s
contents—this course of proceeding by agents of government to
obtain evidence is bound to offend even hardened sensibilities.
They are methods too close to the rack and the screw to per-
mit of constitutional differentiation....It would be a stultification
of the responsibility, which the course of constitutional history
has cast upon this Court to hold that in order to convict a man
the police cannot extract by force what is in his mind but can
extract what is in his stomach.

Logically, the police had probable cause to seize the evidence, but
the Court disapproved of the circumstances of the police action and
the invasiveness of the procedure. Later cases have upheld the sei-
zure of narcotics secreted within the bodily organs of drug smugglers
as long as the search and seizure process was conducted in a reason-
able and safe manner.

selective incorporation of federal rights
into the Fourteenth Amendment

Of equal or greater importance to the Supreme Court’s intervention
into state practices that violated fundamental rights in ways that
“shocked the conscience” was the Court’s intervention into the pro-
cedural mechanisms of state criminal justice systems. In the area
of criminal procedures, two major questions were presented to the
courts. First, should every federal procedural protection listed in the
Bill of Rights apply to the states or only to those protections essential
to the “fundamental principles of liberty and justice which lie at the
base of all our civil and political institutions?”? Second, when specific

2 Hebert v. Louisiana, 272 U.S. 312 (1926).
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clauses in the Bill of Rights are applied to the states, must the states
implement them in exactly the same manner as the federal courts
implement them?

The Court considered these questions in Palko v. Connecticut,
302 U.S. 319 (1937), a double jeopardy case. The Court considered
whether a state could employ a statute regarding the application of
double jeopardy that differed from federal procedures. Palko involved
a murder trial in which the district attorney attempted to offer Mr.
Palko’s confession as evidence of his guilt. In the confession, Palko
described in detail how he committed the vicious and brutal murder.
The trial judge suppressed the confession, and the jury did not hear
it. Nevertheless, the jury convicted Palko of second-degree murder
and sentenced him to life in prison.

A Connecticut statute allowed prosecutors as well as defendants
the right during the course of a trial to appeal evidentiary rulings,
and on the basis of that statute the district attorney filed an imme-
diate appeal of the judge’s ruling that suppressed the confession.
Handing down its decision after the trial verdict had been rendered,
the appellate court ruled that the confession should have been admit-
ted into evidence, and the Court ordered a new trial. At the second
trial, the jury heard the confession, convicted Palko of first-degree
murder, and sentenced him to death.

Under federal law, the second trial would not have been possible,
but the Supreme Court held that federal intervention into a state case
under these circumstances was unnecessary. The Court declined to
rule that the states must implement the double jeopardy clause in
exactly the same manner as in the federal courts. The Court asked:

Is that the kind of double jeopardy to which the statute has sub-
jected him a hardship so acute and shocking that our polity will
not endure it? Does it violate those “fundamental principles of
liberty and justice which lie at the base of all our civil and polit-
ical institutions?” The answer surely must be “no.” What the
answer would have to be if the state were permitted after a trial
free from error to try the accused over again or to bring another
case, against him, we have no occasion to consider. We deal with
the statute before us and no other. The state is not attempting to
wear the accused out by a multitude of cases with accumulated
trials. It asks no more than this, that the case against him shall
go on until there shall be a trial free from the corrosion of sub-
stantial legal error.... The edifice of justice stands, its symmetry,
to many, greater than before.
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The conviction was allowed to stand, and Palko was executed. Had
Mr. Palko been acquitted by the jury rather than convicted, he could
not have been tried again.® To do so would have violated a “funda-
mental principle of liberty and justice.”

Palko demonstrated in 1937 the Court’s reluctance during that era
to interfere with states’ rights unless necessary to rectify violations
of due process that “shocked the conscience.” It was not until the
term of Chief Justice Earl Warren (1953-1969), that the Court fully
abandoned its reluctance to apply exact federal procedural standards
to the states. In the area of criminal procedure, the Warren Court is
known mostly for its famous decisions in Mapp v. Ohio and Miranda
v. Arizona,* but the Court decided many other cases that brought
profound changes for defendants and society.

trial by jary

In Duncan v. Louisiana, 391 U.S. 145 (1968), the Warren court decided
that in a criminal case states must afford their citizens the right to a
trial by jury comparable to the right given in federal courts. The State
of Louisiana, with its origins as a French colony, did not have a strong
English tradition of trial by jury and in 1968 did not grant trial by
jury for crimes punishable by less than two years’ imprisonment. Mr.
Duncan was tried and convicted of a crime for which imprisonment
for two years could have been imposed. Although he was sentenced to
only three months in jail, he nevertheless appealed the conviction on
the grounds that he had been entitled to a jury trial. The Louisiana
courts held that because of the petty sentence imposed he was not
entitled to a jury trial. The Supreme Court disagreed, holding that it
was the potential sentence that mattered. The Court stated:

Because we believe that trial by jury in criminal cases is fun-
damental to the American scheme of justice, we hold that the
Fourteenth Amendment guarantees a right of jury trial in all
criminal cases which—were they to be tried in federal court—
would come within the Sixth Amendment guarantee.

Duncan demonstrated the progression of the Court’s application
of federal rights to the states. In 1936, in Brown v. Mississippi, 297
U.S. 278, the Court had said, “The State may abolish trial by jury.”

3 Benton v. Maryland, 395 U.S. 784 (1969).
4 367 U.S. 643 (1961); 384 U.S. 436 (1966).
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In 1968, the Court overruled that statement as it pertained to state
crimes that carried a substantial prison sentence. Two years later,
in Baldwin v. New York, 399 U.S. 66 (1970), the Court demonstrated
that state procedures must accord in substance with federal proce-
dures, but not necessarily in the exact same manner. Because the
clauses of the Bill of Rights are applied to the states through the
Fourteenth Amendment, some variations in the application of proce-
dural rights are allowable. Although in federal courts a jury trial is
required for any crime punishable by a potential sentence of incar-
ceration, the Court drew the line for state jury trials at crimes that
carried prison sentences of six months or more. Consequently, in
state courts, persons charged with minor offenses such as disorderly
conduct, harassment, or traffic infractions are tried without a jury
and with the judge rendering the verdict.

The Supreme Court has allowed states to diverge from the federal
criminal conviction requirements of twelve-person juries and unani-
mous verdicts. Six-person juries and convictions on less than unani-
mous verdicts, such as ten to two, have been upheld.®

self-incrimination

The Warren Court brought about major changes in the application
of the Fifth Amendment’s privilege against self-incrimination. Before
its 1966 decision in Miranda v. Arizona, the Court in two significant
cases, Malloy v. Hogan, 378 U.S. 1 (1964), and Griffin v. California,
380 U.S. 609 (1965), incorporated the privilege into the Fourteenth
Amendment due process clause.®

The actual Fifth Amendment language, “...nor be compelled in
any criminal case to be a witness against himself,” has left much
room for interpretation. Courts have attempted to balance the needs
of criminal justice against the need to protect citizens from oppres-
sive practices, but the lines between legitimate government inquiry
and unlawful compulsion have not always been clear. Torturing a
person to obtain a confession for use in a criminal trial has been
clearly forbidden. Less clear has been the question of under what
circumstances a person may be compelled to take the witness stand

5 Williams v. Florida, 399 U.S. 78 (1970); Apodaco v. Oregon, 406 U.S. 404 (1972).

6 Malloy v. Hogan and Griffin v. California overturned the prior precedents that had
been established in Twining v. New Jersey, 211 U.S. 78 (1908), and Adamson v.
California, 332 U.S. 46 (1947).
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to answer questions that might lead to self-incrimination. Also less
clear has been whether a defendant’s silence may be held against
him.

The words “against himself” allow the government to compel a per-
son to be a witness against others. If subpoenaed, a person may be
held in contempt of court for refusing to answer or for evading ques-
tions. However, if the questions pertain to criminal activity by the
witness, the witness may refuse to answer on the grounds that the
answers may be self-incriminating.” In that instance, to require the
person to testify, the government has to grant immunity from pros-
ecution. The type of immunity generally granted is use immunity,
which precludes the government from using the compelled testimony
and any derivative evidence in a criminal prosecution of the witness.
With use immunity, however, the witness could be prosecuted on the
basis of other independent evidence.

Some states, such as New York, grant transactional immunity,
which is broader than use immunity. Transactional immunity pre-
cludes the government from prosecuting a compelled witness in con-
nection with the subject matter of the immunized testimony, even
when the government has other independent evidence against the
witness. This is a far-reaching protection. To ensure that witnesses
do not gain immunity for crimes not contemplated by the grant of
transactional immunity, only answers that are directly responsive to
the questions are covered by the grant.®

right to remain silent and
presumption of innocence

The right to remain silent is a corollary of the privilege against self-
incrimination. The privilege would have little value if a defendant’s
decision to remain silent could be used against him as an indication
of his guilt or as a means of overcoming the presumption of inno-
cence. However, it is common sense to expect that an innocent person
accused of a crime would speak out in denial. That being the case,
courts have attempted to address the contradiction between the right
to remain silent and the actual, common sense expectations of jurors.
Courts emphatically instruct jurors not to draw an adverse inference
against a defendant for his decision to remain silent. But, can jurors

7 Brown v. United States, 356 U.S. 148 (1958).
8 New York Criminal Procedure Law, § 190.40(2)(b).
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truly be expected to disregard a defendant’s decision to remain silent
when the evidence against the defendant could be counteracted by
the defendant’s explanation of his actions or whereabouts? Another
difficult question is whether jurors should differentiate between a
defendant’s silence when first accused of a crime by the police and a
defendant’s silence during his criminal trial.

Problem

Detective Harry Pursuit was investigating a residential burglary at
11 Hill Street in which several expensive furs were stolen. Detective
Pursuit found a window that had been pried open and three fin-
gerprints on the windowsill. On the ground outside the window, he
found a handkerchief and a retail store receipt. Crime scene techni-
cians lifted the fingerprints and digitally transmitted copies to the
state and F.B.I. criminal identification databases. No matches were
found in the databases. Detective Pursuit checked the retail store
receipt, which came from a local hardware store. The hardware store
manager looked at the receipt and remembered the item sold was an
extra-large screwdriver. He also remembered the purchaser, a local
person known as Billy. He described Billy as a tall, thin young man
with long, blondish hair. Pursuit made inquiries in the neighborhood
and identified a possible suspect, William “Billy” Klutz. With another
detective, he went to Billy’s house. Billy, who fit the description given
by the store manager, answered the door and allowed the detectives
to enter in order to speak to him.

Detective Pursuit, without mentioning the burglary, asked Billy
whether he knew the occupants of 11 Hill Street or whether he had
ever been at that house.

“Maybe, but I don’'t know where youre talking about. I could have
been anywhere. But I don’t know what house you mean,” Billy said.

Pursuit asks him whether he knew anyone on Hill Street and
whether he ever goes up to Hill Street.

Billy hesitated and then said, “I don't know. Maybe. When do you
mean?”

“Have you recently bought anything at the hardware store?”
Pursuit asked.

Billy turned his back on the detectives, “I don't want to talk
anymore.”

Pursuit persisted. “Did you buy a large screwdriver at the hard-
ware store?”

“You have to leave,” Billy said. “I'm not talking anymore.”
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“Listen, this is a serious matter,” Pursuit said. “The house was
burglarized. Burglary is 15 years in prison. But we want to give you
the benefit of the doubt. We have fingerprints of the burglar.”

“What does that have to do with me?”

“We'd like you to come with us to the station so we can take your
fingerprints to clear this up,” Pursuit said.

“No way in hell,” Billy said.

After the detectives left the house, they conferred with the district
attorney, Sue Smart, who issued a grand jury subpoena for Billy
to appear at the police station to have his fingerprints taken. Billy
complied, and when his fingerprints were checked against the three
fingerprints on the windowsill, they matched. Billy was arrested and
charged with burglary. At Billy’s trial, Detective Pursuit testified
regarding his investigation, and he related the details of the conver-
sation he had with Billy. The hardware store manager identified Billy
as the person who purchased the screwdriver that was recorded on
the receipt. Billy did not testify in his own defense. During her sum-
mation, District Attorney Smart argued to the jury:

When Detective Pursuit first interviewed the defendant at his
house, the defendant refused to offer any explanation as to how
his fingerprints got on that windowsill—the windowsill of the
house that was broken into. He wouldn’t voluntarily consent to
having his fingerprints taken, which any innocent person would
do in order to clear their name. He wouldn't offer any explana-
tion as to how the receipt from the hardware store got outside
that window. Clearly, the person who broke into this house at
some point took out his handkerchief, maybe to hold the screw-
driver or to wipe away sweat. When he took the handkerchief
out of his pocket, the receipt from the hardware store came out
with it. And both items fell to the ground. We know the defen-
dant purchased a large screwdriver, and a screwdriver, most
probably, was used to make the marks on the window frame.
Unfortunately, we don’t have that screwdriver that the defendant
purchased. If we had it, we could make a comparison, but the
defendant hasn’t seen fit to produce it. He hasn’t tried to prove
it wasn’t the one used to pry open the window. The judge will
instruct you that the defendant does not have an obligation to
present evidence in his own defense, but if he really didn't do it,
he could have cooperated with Detective Pursuit. He could have
simply gone to the police station to be fingerprinted, instead of
having to be subpoenaed and forced to give his prints. He didn’t
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because he knew his prints would match the prints found at the
burglary. Only one person knows how his fingerprints and the
hardware receipt came to be at that broken window.

After a short deliberation, the jury found Billy guilty.

Questions

1.

10.

The Fifth Amendment states that no person “shall be com-
pelled in any criminal case to be a witness against himself.”
Was the questioning of Billy during the first interview at his
house a compulsion to testify against himself?

. May a jury consider a person’s statements and reactions when

first confronted and accused of a crime as circumstantial evi-
dence of guilt?

. May a jury consider flight, evasiveness, failure to offer an

explanation, or refusal to cooperate as circumstantial evi-
dence of guilt?®

. Are the words “right to remain silent” or “presumption of

innocence” written anywhere in the Constitution?

. Are the rights to remain silent and the presumption of inno-

cence implied by the right not to be compelled to be a witness
against oneself?

. Were Billy’s rights to remain silent and not to be compelled to

be a witness against himself violated during the prosecutor’s
summation?

. When District Attorney Smart, in her summation, recounted

Billy’s statements and reactions during his first interview
with Detective Pursuit, did she violate Billy’s right against
self-incrimination?

. Did District Attorney Smart, in her summation, violate Billy’s

rights by implying that it was his obligation to explain how
his fingerprints and the hardware receipt came to be at the
burglarized house?

. Would it “shock the conscience” or violate “the fundamental

principles of liberty and justice which lie at the base of all
our civil and political institutions” to allow a jury to draw an
adverse inference against a defendant who failed to explain
what an innocent defendant would try to explain?!©

Should the conviction be vacated and a new trial ordered?

9 See Jenkins v. Anderson, 447 U.S. 231 (1980).
10 Palko v. Connecticut, 302 U.S. 319 (1937).



development of due process protections 61

References

Adamson v. California, 332 U.S. 46 (1947), overruled by Griffin.
Doyle v. Ohio, 426 U.S. 610 (1976).

Fletcher v. Weir, 455 U.S. 603 (1982).

Griffin v. California, 380 U.S. 609 (1965).

Malloy v. Hogan, 378 U.S. 1 (1964).

State (Oregon) v. Marple, 780 P.2d 772 (1989).

In Griffin v. California, 380 U.S. 609 (1965), the Court definitively
answered that prosecutors cannot comment on a defendant’s silence
during trial. The right not to testify implies the right to remain silent
without suffering adverse consequences for remaining silent. The
Court held that “the imposition of any sanction which makes assertion
of the Fifth Amendment ‘costly’ is constitutionally impermissible.”

Griffin, however, did not settle the question of whether a prosecu-
tor may properly comment on a defendant’s pretrial silence when first
confronted or accused by the police. The question has two parts: (1)
May a prosecutor, during his direct case, attempt to use a defen-
dant’s silence as circumstantial evidence of guilt? (2) May a prosecu-
tor, during cross-examination, attempt to impeach a defendant who
takes the stand and for the first time offers an exculpatory explana-
tion of his actions?!!' In deciding these questions, courts have had to
decide whether a defendant’s silence before receiving Miranda warn-
ings should be treated differently than a defendant’s silence after
receiving Miranda warnings.

In Doyle v. Ohio, 426 U.S. 610 (1976), the Supreme Court held that
post-Miranda silence of a defendant cannot be used by a prosecu-
tor as evidence to prove the crime, and in Wainwright v. Greenfield,
474 U.S. 284 (1986), that post-Miranda silence cannot be used to
impeach the credibility of a defendant who testifies. On the other
hand, Fletcher v. Weir, 455 U.S. 603 (1982), held that a defendant’s
pre-Miranda silence when he was confronted with accusations by the
police or others, may be used to impeach the credibility of a defen-
dant who takes the stand to testify.

The Supreme Court has yet to settle whether a prosecutor can use
a defendant’s pre-Miranda silence as evidence during a prosecutor’s
case-in-chief, rather than only to impeach a defendant’s credibil-
ity during cross-examination. Lower courts have issued conflicting

11 United States v. Robinson, 485 U.S. 25 (1988).
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opinions on the matter, and two Circuit Courts of Appeals have issued
conflicting rulings in cases with almost identical fact patterns. In
United States v. Frazier, 408 F.3d 1102 (8th Cir. 2005), the Eighth
Circuit ruled that pre-Miranda silence may be used, but in United
States v. Velarde-Gomez, 269 F.3d 1023 (9th Cir. 2001), the Ninth
Circuit ruled that it may not. In both cases, police searched and found
illegal drugs in vehicles that the defendants were driving. When the
defendants were confronted with the evidence, each remained silent
and displayed little reaction. Their silence and reactions, along with
other evidence, were presented to the juries, and both defendants were
convicted. Subsequently, on the basis of the right to silence issue, the
Eighth Circuit affirmed Frazier's conviction while the Ninth Circuit
reversed Velarde-Gomez conviction. The Supreme Court will eventu-
ally have to resolve this conflict between the circuits.

Warren Coart criminal procedure decisions

Following are major criminal procedure decisions of the Warren Court
that applied federal constitutional rights directly to the states:

e Mapp v. Ohio, 367 U.S. 643 (1961)—Exclusionary rule man-
dated as a means of enforcing the Fourth Amendment against
the states

e Robinsonv. California, 370 U.S. 660 (1962)—Eighth Amendment
ban against criminal punishment for being a drug addict

e Gideon v. Wainwright, 372 U.S. 335 (1963)—Right to free legal
counsel for indigents

e Malloy v. Hogan, 378 U.S. 1 (1964)—Fifth Amendment right
against self-incrimination

e Aguilar v. Texas, 378 U.S. 108 (1964)—Fourth Amendment
probable cause requirement for warrant based on confiden-
tial informant

e Escobedo v. Illinois, 378 U.S. 478 (1964)—Combined Sixth
Amendment right to counsel and Fifth Amendment right
against compulsory self-incrimination; later modified by
Moran v. Burbine, 475 U.S. 412 (1986)

e Griffin v. California, 380 U.S. 609 (1965)—Fifth Amendment
right to remain silent
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e Pointer v. Texas, 380 U.S. 400 (1965)—Sixth Amendment right
to confront witnesses

e Miranda v. Arizona, 384 U.S. 436 (1966)—Fifth Amendment
right to remain silent while in custody

e Parker v. Gladden, 385 U.S. 363 (1966)—Sixth Amendment
right to an impartial jury

e Washington v. Texas, 388 U.S. 14 (1967)—Sixth Amendment
right to compulsory process for obtaining witnesses

e Klopfer v. North Carolina, 386 U.S. 213 (1967)—Sixth
Amendment right to speedy trial

e In re Gault, 387 U.S. 1 (1967)—Fifth and Sixth Amendment
rights for juveniles charged with delinquency that may result
in commitment to an institution

e Duncan v. Louisiana, 391 U.S. 145 (1968)—Sixth Amendment
right to jury trial when possibility of substantial punishment
exists

e Benton v. Maryland, 395 U.S. 784 (1969)—Fifth Amendment
right against double jeopardy

e Terry v. Ohio, 392 U.S. 1 (1968)—Fourth Amendment not
violated by a stop and frisk of a suspect based on reasonable
suspicion of crime and reasonable grounds to believe suspect
may be armed with a weapon

e Spinelli v. United States, 393 U.S. 410 (1969)—Fourth
Amendment probable cause requirement for warrant based
on confidential information

e Chimelv. California, 395 U.S. 752 (1969)—Fourth Amendment
limitation on extent of search incidental to an arrest

The following is a list of Warren Court decisions issued in federal
courts against the United States; the rulings in these decisions must
also be followed by the states:

e Wong Sun v. United States, 371 U.S. 471 (1963)—Fourth
Amendment violation requires suppression of derivative evi-
dence under the fruits of the poisonous tree doctrine.

e Massiah v. United States, 377 U.S. 201 (1964)—Right to coun-
sel was violated by using an informer to “question” defendant
after indictment.
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e Katzv. United States, 389 U.S. 347 (1967)—Fourth Amendment
was violated by infringing on a person’s expectation of privacy
by eavesdropping without a warrant.

e Wadev. United States, 388 U.S. 318 (1967)—Fourth Amendment
provides for right to counsel at a post-indictment lineup.

The above cases constitute to a large extent what has been called
the defendants’ rights revolution. This revolution has been both
applauded and criticized. Much of the criticism has been directed
at the Warren Court’s so-called judicial activism. Irrespective of the
criticism, most of what the Court initiated has nonetheless become
settled law, and although subsequent courts have modified many of
the cases they have not overturned them to any substantial degree.
As a result of the Warren Court’s decisions, all but two of the Bill
of Rights protections for criminal defendants have been incorpo-
rated into the due process clause of the Fourteenth Amendment and
applied to the states. The two exceptions are the right to grand jury
indictment!'? and the right against excessive bail.!3

right to keep and bear arms

As often happens in the world of judicial interpretation of the
Constitution, precedents won by a political faction advocating a par-
ticular legal position turn out to be useful to other political factions
fighting to establish different and sometimes contrary legal posi-
tions. An example came to pass on June 28, 2010, when the Supreme
Court ruled in McDonald v. Chicago, 130 S.Ct. 3020 (2010), that the
Second Amendment right to keep and bear arms applies to the states
through the Fourteenth Amendment due process clause. The case
involved the City of Chicago’s ban on the possession of handguns
within the city, and the Court struck down the ban as a violation of
the Fourteenth Amendment.

21n 1884, in Hurtado v. California, 110 U.S. 516, the Supreme Court declined to
apply to the states the right to be prosecuted by grand jury indictment. The Court
rejected the argument that each right in the Bill of Rights was incorporated into the
Fourteenth Amendment.

13 Schilb v. Kuebel, 404 U.S. 357 (1971); United States v. Salerno, 481 U.S. 739 (1987),
upheld the federal Bail Reform Act of 1984, which allowed preventive detention
without bail of dangerous defendants.
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The long and successful march to establish that the Fourteenth
Amendment meant that the states could not abridge the protections
to all persons afforded by the Bill of Rights, including criminal defen-
dants, such as the right against unreasonable searches and seizures
and the right to a jury trial, to counsel, etc., also established that
the states could not unreasonably abridge the right to keep and bear
arms for self-defense. Over the years, the tendency has been for the
more liberal groups and associations, such as the American Civil
Liberties Union, to fight for defendants’ rights against the author-
ity of the state, but, on the other hand, to argue in support of the
state’s authority to regulate and confiscate firearms. More conserva-
tive groups and associations, such as the National Rifle Association,
have resisted expanding defendants’ rights while advocating against
the state’s authority to regulate and confiscate guns. McDonald used
the well-established Fourteenth Amendment doctrine of incorpora-
tion of the other Amendments of the Bill of Rights to also incorporate
the Second Amendment.

McDonald was a five-to-four opinion. Justice Samuel Alito wrote the
majority opinion, and he included interesting and striking historical
material that highlighted the concern that the freed slaves should be
able to defend themselves. Part of the historical context follows:

In debating the Fourteenth Amendment, the 39th Congress
referred to the right to keep and bear arms as a fundamental
right deserving of protection. Senator Samuel Pomeroy described
three “indispensable” safeguards of liberty under our form of
Government. One of these, he said was the right to keep and
bear arms:

“Every man...should have the right to bear arms for the defense
of himself and family and his homestead. And if the cabin door
of the freedman is broken open and the intruder enters for pur-
poses as vile as were known to slavery, then should a well-loaded
musket be in the hand of the occupant to send the polluted
wretch to another world, where his wretchedness will forever
remain complete.”

...Evidence from the period immediately following the ratifi-
cation of the Fourteenth Amendment only confirms that the
right to keep and bear arms was considered fundamental. In
an 1868 speech addressing the disarmament of freedmen,
Representative Stevens emphasized the necessity of the right:
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“Disarm a community and you rob them of the means of defend-
ing life. Take away their weapons of defense and you take away
the inalienable right of defending liberty....The Fourteenth
Amendment, now so happily adopted, settles the whole ques-
tion.” And in debating the Civil Rights Act of 1871, Congress
routinely referred to the right to keep and bear arms and
decried the continued disarmament of blacks in the South....In
sum, it is clear that the Framers and ratifiers of the Fourteenth
Amendment counted the right to keep and bear arms among
those fundamental rights necessary to our system of ordered
liberty. [internal citations omitted]

The Court held that the right of self-defense in the traditional
American manner of keeping a handgun was “fundamental to our
scheme of ordered liberty.” Nonetheless, McDonald, in similar fashion
to District of Columbia v. Heller, 554 U.S. 570 (2008), still allows a
state or the federal government to impose reasonable regulations on
the possession of firearms.



principles of criminal law

The punishment of individuals is justified as a means of social con-
trol primarily because crime is a wrong that harms the public wel-
fare as distinguished from a wrong that merely harms the interests
of a private individual. To be sure, when an individual is unlawfully
assaulted, it is both a private wrong and a public wrong. The vic-
tim of the assault might sue the assailant for compensation while
the government might prosecute and incarcerate the assailant for a
crime against the order and security of society.

Theories of punishment have been expounded over the centuries.
To oversimplify, a debate has persisted between punishment for the
purpose of achieving moral justice and punishment to achieve utili-
tarian aims. As John Rawls summarized:

There are two justifications of punishment. What we may
call the retributive view is that punishment is justified on the
grounds that wrongdoing merits punishment. It is morally fit-
ting that a person who does wrong should suffer in proportion
to his wrongdoing. That a criminal should be punished follows
from his guilt, and the severity of the appropriate punishment
depends on the depravity of his act. The state of affairs where a
wrongdoer suffers punishment is morally better than the state
of affairs where he does not; and it is better irrespective of any
of the consequences of punishing him.

What we may call the utilitarian view holds that on the principle
of bygones are bygones, and that only future consequences are
material to present decisions, punishment is justifiable only by
reference to the probable consequences of maintaining it as one
of the devices of the social order. Wrongs committed in the past

67
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are, as such, not relevant considerations for deciding what to do.
If punishment can be shown to promote effectively the interest
of society it is justifiable, otherwise it is not.!

The retribution view is illustrated best by the nineteenth-century
philosopher Immanuel Kant’s categorical imperative argument that
even if an unpunished criminal were the only person left in a society,
he should nonetheless receive his punishment. As Kant speculated:

Even if a civil society resolved to dissolve itself with the con-
sent of all its members—as might be supposed in the case of
a people inhabiting an island resolving to separate and scatter
themselves throughout the whole world—the last murderer lying
in the prison ought to be executed before the resolution was car-
ried out. This ought to be done in order that every one may real-
ize the desert of his deeds, and that blood-guiltiness may not
remain upon the people; for otherwise they might all be regarded
as participators in the murder as a public violation of justice.?

The utilitarian philosophers Jeremy Bentham and John Stuart
Mill did not believe in punishment as an end in itself and would have
rejected punishment of guilty persons if no future benefit to society
would have obtained or if more harm to society than good would
have resulted. Nonetheless, even under modern utilitarian theories,
justification for the infliction of punishment by society presupposes
a level of moral guilt or blameworthiness on the part of the person
who committed the criminal act. Clearly, a pure utilitarian doctrine
that would allow the punishment of an innocent person in order to
accomplish a greater societal good is untenable in a society that val-
ues inalienable human rights.

Although utilitarianism is a major component of modern criminal
justice, the traditional moral principle of fairness remains a funda-
mental requirement to hold a person liable for a crime. For crimi-
nal liability, as a general rule, two elements must coincide: first, the
person must have committed an actus reus, or a voluntary act, and,
second, the person must have done so with the mens rea, or state of
mind, associated with criminal culpability.

! Rawls, John, Two concepts of rules, Philosophical Review, 64(1), 3-32, 1955.

2 Kant, Immanuel, The Philosophy of Law: An Exposition of the Fundamental Principles
of Jurisprudence as the Science of Right, translated by W. Hastie, Clark, Edinburgh,
1887.
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actas reus

The voluntary act might consist of a physical movement, such as
striking a blow, pointing a weapon at another person, taking prop-
erty, driving a car, filing a document, or sending a letter or an e-mail.
Also, a voluntary act might consist of a verbal statement, such as an
order, a threat, an offer, a solicitation, or an agreement. Verbal state-
ments can constitute crimes; however, a criminal act is not a mere
thought or an intention. People can think all the evil thoughts they
desire as long as they do not act upon them.

Involuntary physical movements cannot constitute a criminal act;
for example, persons who suffer an epileptic seizure or are pushed
into another person are not criminally liable for injuries that result.
Also, a person’s status is not an act. In Robinson v. California, 370
U.S. 660 (1962), the U.S. Supreme Court ruled that a state law could
not make it a crime for a person to be “addicted to the use of narcot-
ics.” Although a person could be guilty of possession of narcotics, it is
unconstitutional to make a person a criminal for their health status
and without requiring an actus reus.

A voluntary act can include the failure to perform a required act,
such as a lifeguard who fails to attempt to save a drowning person,
parents who neglect to obtain necessary medical assistance for their
child, or a citizen who fails to pay income taxes. To be criminally
liable for such an omission one must have a legal duty to act and the
physical capability to act. The legal duty can arise by the following:

. Statute
. Contract
. Voluntary assumption (good Samaritan)

. Creating peril

O b= W N ~

. Status, such as:

a. Parent

o

Guardian

Trustee

/o

Employer
Landlord

- 0

Public servant
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A voluntary act can include the actual or constructive posses-
sion of an object, even without physically holding the object, such as
when the individual exercises dominion and control over property.
Examples might occur when a person orders another person to move
or secure contraband, electronically transfers money, or keeps prop-
erty in a safety-deposit box.

To hold a person responsible for criminal conduct, our traditions, val-
ues, and law require proof of the criminal’s mens rea (“guilty mind”),
or culpable mental state. As Supreme Court Justice Robert Jackson
wrote in Morissette v. United States, 342 U.S. 246 (1952):

The contention that an injury can amount to a crime only when
inflicted by intention is no provincial or transient notion. It is as
universal and persistent in mature systems of law as belief in
freedom of the human will and a consequent ability and duty of
the normal individual to choose between good and evil. A rela-
tion between some mental element and punishment for a harm-
ful act is almost as instinctive as the child’s familiar exculpatory
“But I didn’t mean to,” and has afforded the rational basis for a
tardy and unfinished substitution of deterrence and reforma-
tion in place of retaliation and vengeance as the motivation for
public prosecution. Unqualified acceptance of this doctrine by
English common law in the Eighteenth Century was indicated
by Blackstone’s sweeping statement that to constitute any crime
there must first be a “vicious will.”

Crime, as a compound concept, generally constituted only from
concurrence of an evil-meaning mind with an evil-doing hand,
was congenial to an intense individualism and took deep and
early root in American soil.

A person who commits a voluntary act without the requisite culpa-
ble mental state cannot be held criminally liable. General categories
of mens rea include the following:

¢ Intentional—Conscious objective is to cause a particular
result or to engage in particular conduct.

e Knowing—Person is aware that his conduct is of such a nature
or that such circumstance exists.
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* Reckless—The person is aware of and consciously disregards
a substantial risk.

e Criminally negligent—The person fails to perceive a substan-
tial and unjustifiable risk that result will occur. The failure
to perceive must be a gross deviation from what a reasonable
person would observe in the situation.

Criminal charges for the same voluntary act will vary depending
on the state of mind of the actor. Intentional and knowing acts are
treated more seriously than reckless or criminally negligent acts.
If a person throws a baseball at another person who is not looking
and the baseball strikes that person in the head, killing him, the
thrower could be convicted of murder, manslaughter, criminal negli-
gent homicide, or of no charge depending on his state of mind at the
time he threw the baseball.

If the thrower intentionally threw the baseball with the conscious
objective of killing the victim, the thrower would be guilty of inten-
tional murder, a crime with a penalty of 25 years to life imprison-
ment or, in some states, the death penalty.

If the thrower was aware that the victim was not looking and threw
the baseball, not with the intent to injure but in order to surprise or
frighten the victim, the thrower might be deemed guilty of reckless
manslaughter, a felony usually carrying a prison sentence of about
15 years.

If the thrower failed to perceive the danger but unreasonably
assumed the victim would see and catch the baseball, the thrower
might be deemed guilty of criminally negligent homicide, a felony
usually carrying a maximum one- to three-year prison term.

If the thrower reasonably thought the victim would see the base-
ball coming and would catch it, the incident might be deemed an
accident caused by ordinary negligence, which could be the basis for
a civil lawsuit for monetary damages but not criminal charges.

The facts and circumstances surrounding an incident generally
determine which category of liability will apply. For example, a per-
son driving a car within the speed limit but carelessly through a
stop sign, thereby causing a collision, might be liable for negligence
in a civil lawsuit. However, if the person had been driving exces-
sively above the speed limit, he would likely be guilty of, at least,
criminal negligence. Furthermore, if the person had been intoxi-
cated or had greatly exceeded the speed limit, he might be guilty of
recklessness.
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Some forms of reckless conduct are so dangerous that they are
deemed the equivalent of intentional conduct. If a criminal fires a
gun at a crowd of people without the intention of killing any particu-
lar person, but he does so under circumstances evincing a depraved
indifference to human life, recklessly creating a grave risk of death
to another person and thereby causing the death of another person,
his conduct carries the same level of culpability as intentional con-
duct. Also, to set a building on fire while knowing people are sleeping
therein might be another example of depraved indifference reckless
murder.

Some intentional crimes require the additional element of a spe-
cific intent to cause a certain result. It is not the intent to perform a
physical act but the intended result that matters. Larceny is a specific
intent crime. It requires more than the intentional carrying away of
another person’s property; it also requires a specific intent to deprive
that person of the property for a substantial amount of time or to
keep the property for oneself or a third person. To pick up an unat-
tended umbrella or briefcase in order to take it to the lost-and-found
is an intentional physical act but not a specific intent criminal act.

Forgery is a specific intent crime. A person might forge the signa-
ture of another on the back of a check, but it must be for the purpose
of defrauding, deceiving, or injuring the other. If the person forges
the check for convenience only in order to deposit it in the other
person’s bank account, not to appropriate the money for himself, no
crime has occurred.

Bribery is a specific intent crime. A person might give money to a
police officer as an after-the-fact reward for doing something good
without committing the felony of bribery, which requires that the
person give the money with the specific intent to influence the offi-
cer’s forthcoming action or exercise of discretion. Giving a reward to
a police officer might be the lesser crime of giving unlawful gratu-
ities, a misdemeanor, but it is not bribery.

Specific intent crimes require concurrence of the specific intent
and the voluntary act. For example, burglary is a specific intent
crime that requires the person to knowingly enter or remain unlaw-
fully in a building with the intent to commit a crime therein. The
intent must arise at the time of the unlawful entry or at the time the
person decides to unlawfully remain. If a person unlawfully enters a
building with the intent only to trespass in the building and, while
doing so, a subsequent opportunity arises to steal something, the
theft will not turn the trespass into a burglary. The person would be
guilty of the separate crimes of trespass and larceny.
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Concurrence of specific intent with the voluntary act is a require-
ment in prosecutions for larceny by false promise. A person who bor-
rows money from another, such as by using a credit card, but then
does not pay back the money as promised, cannot be guilty of larceny
unless he had the specific intent not to pay the debt from its incep-
tion. Persons who borrow money with the intention to pay it back
but who are unable to do so are not guilty of larceny but of failure to
repay a debt. However, a person who does not intend to repay a loan
when he takes it out can be guilty of larceny.

The concurrence requirement must be adjusted when the perpe-
trator of a criminal act causes an injury but not the intended injury.
Under the doctrine of transferred intent, a legal fiction is employed to
satisfy the concurrence requirement. When a criminal intentionally
attempts to injure person A but his action results in an unintended
injury to person B, the intent to injure A is transferred to B. For
example, if the criminal shoots a firearm at a potential victim but
misses, and the bullet strikes an innocent bystander, the criminal
will be guilty of the intentional assault of the innocent bystander,
even though that was not his intention.

Transferred intent might also apply when a criminal steals prop-
erty from person A, whom he believes is the owner of the property,
but the property, in fact, belongs to person B. Although the criminal
intended to deprive A of the property, he will be guilty of depriving B
of the property.

The transferred intent doctrine only applies to similar crimes;
therefore, if a criminal throws a rock with the intent to cause property
damage but instead strikes another person, causing physical injury,
the dissimilar intents may not be transferred. In such an instance,
the criminal might be guilty of recklessly causing the physical injury,
a crime considered less serious than intentional assault.

causation

Whereas concurrence addresses the link between the actus reus and
the mens rea, causation addresses the link between the defendant’s
actus reus and the harm that results. No argument can stand that
people should be guilty for harms they did not cause, and the pros-
ecution has the burden of proving causation beyond a reasonable
doubt. In some cases, it is a simple matter. Showing that a defendant
struck a victim in the face with a bat and the victim’s face immedi-
ately swelled is a clear case of direct causation. On the other hand,
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showing that six months after being hit with the bat the same victim
died of a brain hemorrhage is not such a clear case of causation.
Other evidence could establish the causation, such as testimony that
the victim was continuously hospitalized from the time of the assault
to his death. On the other hand, the victim could have died from
other causes.

Usually, medical examiners or coroners testify to their opinion
about the cause of death. To be sufficient to prove causation, their
opinions must be based on facts that establish the causation to a rea-
sonable degree of medical certainty. The opinion may not be based on
speculation or conjecture. Merely stating that it was possible that the
assault with the bat caused the death would be insufficient.

Legal causation, or what has been termed the proximate cause,
requires the establishment of a sufficient causal link between an act
and a result. The premise that “but for” the defendant’s act the harm
would not have occurred is insufficient by itself to establish legal cau-
sation. The sufficiency of a causal link necessary to find a defendant
legally liable is a matter of a degree and judgment. Contrasting exam-
ples can illustrate how judgments are made and lines are drawn.
If a robber enters a store, takes money from the cash register, and
flees without injuring anyone, but the store proprietor then leaves the
store to report the robbery and while walking to the police station is
struck by a car and killed, the robber cannot be held to have caused
the death. The argument that “but for” the robbery the proprietor
would not have walked to the police station would be insufficient to
establish proximate causation. On the other hand, had the proprietor
chased the robber in order to retrieve his property and while running
through the streets was struck by a car and killed, the robber could
be held accountable because his act was the proximate cause of the
death.

Most often, the determining factor that an act was the proximate
cause of an injury is whether the injury was foreseeable. In the above
examples, it was foreseeable that the store proprietor might give
chase and the robber assumed that risk; however, it was not foresee-
able that the proprietor would be struck by a car while walking to the
police station. The latter was too remote from the robbery to find a
direct causal link. The car that struck the proprietor while he walked
to the police station was an unexpected intervening factor that broke
the chain of causation.

Not all intervening factors break the chain of causation between
the triggering act and the injury. If the intervening factor was a
reasonably foreseeable result of the defendant’s triggering act, the
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intervening factor will not relieve the defendant of liability. In a stab-
bing case in which the victim was taken to a hospital emergency room
and while under treatment died because of an error committed dur-
ing the emergency treatment, the defendant who stabbed the victim
could be guilty of murder because the intervening error by the medi-
cal personnel was a foreseeable consequence of the stabbing. On the
other hand, had the victim been admitted to the hospital and several
days later died because a nurse injected the victim with the wrong
drug, which had been intended for a different patient, the defendant/
stabber would not be liable for the death because the unexpected
intervening act of the nurse broke the chain of causation.

An accidental act that is not deemed unlawful cannot be the predi-
cate for criminal liability. The triggering act that puts in motion a
chain of causation leading to criminal liability must be an unlawful
act, and it also must be the proximate cause of the harm.

Proximate cause was the issue in People v. Armitage, 194 Cal.
App.3d 405 (1987). Armitage was convicted of operating a boat while
intoxicated and causing the death of his friend Peter Maskovich, a
passenger in the boat. He admitted that he and Peter had been drink-
ing. He admitted operating the boat at a high rate of speed and zig-
zagging until the boat capsized. Both men held onto the overturned
boat, but Peter abandoned the boat and attempted to swim to shore.
He drowned while doing so.

Armitage appealed his conviction on the grounds that his actions
were not the proximate cause of Peter’s death. He claimed that Peter’s
decision to swim to shore constituted a break in the natural and
continuous sequence of events arising from the unlawful operation of
the boat, thereby relieving him of responsibility. However, the court
upheld the conviction, stating:

In criminal law a victim’s predictable effort to escape a peril
created by the defendant is not considered a superseding cause
of the ensuing injury or death....Here Armitage, through his
misconduct, placed the intoxicated victim in the middle of a
dangerous river in the early morning hours clinging to an over-
turned boat. The fact that the panic stricken victim recklessly
abandoned the boat and tried to swim ashore was not a wholly
abnormal reaction to the perceived peril of drowning.

Proximate cause was also the issue in People v. Kibbe, 35 N.Y.2d
407 (1974). Defendants Barry Kibbe and Roy Krall had been drink-
ing in several Rochester taverns with the victim, George Stafford,
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who was thoroughly inebriated and flashing $100 bills. Kibbe and
Krall gave Stafford a ride in Kibbe’s automobile. Krall drove the car
while Kibbe demanded Stafford’s money. Kibbe slapped Stafford sev-
eral times, took his money, and compelled him to lower his trousers
and to take off his shoes. When the defendants were satisfied that
Stafford had no more money on his person, the defendants forced
Stafford to exit the vehicle.

About 9:30 p.m., as Stafford was thrust from the car, his trousers
were still down around his ankles, he was shoeless, and he had been
stripped of any outer clothing. His eyeglasses remained in the vehi-
cle. The temperature was near zero; there was snow on either side of
the roadway and no artificial lighting on the rural highway.

About 10:00 p.m., a college student driving a pickup truck saw
Stafford sitting in the middle of the road with his hands up in the
air. The driver did not have time to react before his vehicle struck and
killed Stafford.

The defendants were convicted of depraved indifference reckless
murder and appealed on the grounds that causation had not been
proven.

The New York Court of Appeals disagreed and affirmed the convic-
tion, holding:

We subscribe to the requirement that the defendants’ actions
must be a sufficiently direct cause of the ensuing death before
there can be any imposition of criminal liability, and recognize,
of course, that this standard is greater than that required to
serve as a basis for tort liability....[W]e conclude that their activ-
ities...were a sufficiently direct cause of the death....Kibbe and
Krall left a helplessly intoxicated man without his eyeglasses
in a position from which, because of these attending circum-
stances, he could not extricate himself and whose condition
was such that he could not even protect himself from the ele-
ments. The defendants do not dispute the fact that their conduct
evinced a depraved indifference to human life which created a
grave risk of death, but rather they argue that it was just as
likely that Stafford would be miraculously rescued by a Good
Samaritan. We cannot accept such an argument. There can be
little doubt but that Stafford would have frozen to death in his
state of undress had he remained on the shoulder of the road.
The only alternative left to him was the highway, which in his
condition, for one reason or another, clearly foreboded the prob-
ability of his resulting death.
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felony marder

Under some circumstances, the wrongful causation of a death allows
for an adjustment to the mens rea for criminal liability. Most states
have passed felony murder statutes that provide that a person who,
while committing certain felonies, causes the death of an innocent
person is guilty of murder even though the felon had no intention
of causing the death. In effect, the intent to commit the underlying
felony is transferred to the unintended victim injured as a result of
the felony. This type of transferred intent is more expansive than
the more common transfer of intent when a perpetrator intending to
injure A injures B instead. In felony murder, the underlying intent is
not to assault or kill but to commit other crimes. The mens rea of the
underlying felony is imputed to the homicide. This kind of attenuated
transferred intent has been deemed appropriate for the utilitarian
purpose of deterring dangerous conduct.

Typical crimes designated as predicates for felony murder include
the following:

e Burglary

e Arson

e Robbery

e Kidnapping

e Escape

e Rape (forcible)

¢ Sodomy (forcible)

Some states, rather than designating specific types of felonies, provide
more general designations, such as “inherently dangerous felonies.”?

The victim of the felony murder need not be the intended target
of the underlying predicate felony; for example, it may be an inno-
cent bystander or a police officer attempting to apprehend the felon.
The usual case occurs when the perpetrator causes the death of a
nonparticipant in the crime. To wit, a perpetrator of a robbery who
points a gun at a victim and thereby causes the victim to suffer a
fatal heart attack should be criminally liable for the death. Also, a
kidnapper who ties up and gags a victim, thereby causing the victim
to suffocate, should be criminally liable for murder.

3 State v. Stewart, 663 A.2d 912 (R.I. 1995).
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In some cases, a third party inflicts the fatal injury, but the felon
is nevertheless responsible for the injury. In People v. Hernandez and
Santana, 82 N.Y.2d 309 (1993), the defendants planned to rob a man
by pretending to sell him drugs and by luring him into a building
stairwell to complete the transaction. They did not know that the
intended victim was an undercover state trooper, wearing a trans-
mitter and backed up by fellow officers.

In the building, Hernandez pointed a gun at the undercover trooper’s
head. A fight ensued in which the trooper fired his gun. Hernandez,
still armed, ran into a courtyard where he encountered members of
the police backup team. He aimed his gun at one of the troopers, and
the troopers began firing. As a result, a trooper was fatally shot in
the head by a bullet fired by one of the other troopers.

Hernandez and Santana were convicted of felony murder for the
death. They appealed their convictions on the grounds that neither
one of them fired the fatal shot. The New York Court of Appeals denied
their claim and affirmed their convictions, holding that the trooper’s
death was a foreseeable result of the robbery:

It was foreseeable that police would try to thwart crime, and
Hernandez was aware that police were on the scene at the point
he resisted arrest and remained armed....It is simply implausible
for defendants to claim that defendants could not have foreseen
a bullet going astray when Hernandez provoked a gun battle
outside a residential building in an urban area.

accomplice liability

People v. Hernandez and Santana also illustrates the doctrine of
accomplice liability. Although Santana did not resist arrest, sur-
rendered, and was unarmed, he was convicted of the felony murder
because he was acting in concert with Hernandez and was equally
responsible for the results they caused when they embarked on the
robbery. He was responsible even though he had no intention to
engage in a gun battle with the police.

An affirmative defense was available to Santana if he could prove
by a preponderance of the evidence that: (1) he did not cause the
death, (2) he was unarmed, (3) he had no reason to believe that his
accomplice was armed, and (4) he had no reason to believe that his
accomplice would engage in conduct likely to result in death or serious
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physical injury. However, he knew Hernandez was armed, and the
nature of the robbery itself gave him reason to believe Hernandez
would engage in dangerous conduct; therefore, he could not establish
the affirmative defense.

Accomplice liability often arises when two criminals, intending to
commit a crime, are present at the occurrence; however, an accom-
plice need not be present at the occurrence of the crime. When one
person engages in conduct that constitutes a crime, another person
is criminally liable for such conduct when, acting with the mental
culpability required for the commission thereof, he solicits, requests,
commands, importunes, or intentionally aids such person to engage
in such conduct.* For example, if the owner of a building, in order to
collect on an insurance policy, pays an arsonist to set the building
on fire, the owner will be as guilty as the arsonist who actually sets
the fire.

Accomplice liability need not involve a monetary benefit for either
party; it may arise from other motives, such as a love triangle, a
desire for revenge, or a desire to eliminate a spouse. If the planner of
a burglary provides a plan to burglars who are to carry it out, and it
happens that during the burglary one of the burglars kills an inno-
cent person, the planner will be equally guilty of the murder.

At traditional common law, strict rules differentiated principals
and accessories to a crime. Principals actually committed the crime
or were present when the crime was committed. Accessories were
either accessories before the fact or accessories after the fact. The
former helped the principal before the crime; the latter helped the
principal after the crime. Because at common law felonies were pun-
ishable by death, it was important to separate those persons with
lesser culpability. Principals could be hanged; accessories would
usually receive a lesser sentence.

Under modern penal statutes, thousands of felonies have been cre-
ated, and the death penalty is authorized only for the most egregious
crimes; therefore, the incentive to distinguish principals from acces-
sories has been significantly reduced. Principals and accessories
before the fact have merged. Accessories after the fact are not pros-
ecuted for the principal crime but are charged with separate crimes,
such as hindering prosecution, harboring a fugitive, or tampering
with evidence.

4 New York State Penal Law, Section 20.00.
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strict liability crimes

As modern industrial society has developed, legislatures have passed
strict liability statutes without regard to mens rea. These statutes
include regulatory and public welfare types of offenses that address
problems created by industrial activities, hazardous materials, and
new technologies. A person in control of hazardous materials will be
held responsible if those materials leak from their containers and
pollute the environment—no intent, knowledge, recklessness, or neg-
ligence is required for liability.

Violations of traffic regulations are strict liability offenses. When
drivers go through red lights it does not matter that they did not
notice the light, and when drivers exceed the speed limit it does not
matter that they thought they were driving within it. More serious
traffic violations, such as driving while intoxicated, might also be
considered strict liability, though that is a debatable proposition.
As a matter of general practice, when people who do not know or
believe they are intoxicated drive while intoxicated, they are deemed
strictly liable and guilty of drunk driving. On the other hand, intoxi-
cated driving, arguably, is not a strict liability crime. A drunk driver,
although not intending to drive while drunk, nonetheless intends to
drink and also intends to drive.

These intentional acts set in motion the chain of events leading to
the unintended intoxicated driving; therefore, driving while intoxi-
cated is not wholly a strict liability crime. Also, it might be argued
that a person who drinks before driving acts recklessly by disregard-
ing the risk that the alcohol might cause intoxication. In either case,
the defined mental state of a drunk driver is not easily determined.
To simplify matters, driving while intoxicated is treated as a strict
liability crime, which, in effect, means that the prosecution does not
have to prove that the driver intended to get drunk.

Statutory crimes designed for the protection of minors are gen-
erally strict liability. For example, a bartender who violates a stat-
ute against selling alcohol to minors will be guilty even though the
minor presented fraudulent proof of age to the bartender. A person
who engages in sexual intercourse with a minor is guilty of statutory
rape even though the person believed the minor was an adult. Under
statutory rape laws, a minor could have lied about her age, but that
would not be a viable defense for the accused person.
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problem

Jim and Ellen agree to kill Ellen’s husband, Harry, so they can have
a love affair. They go to Harry'’s office to kill him and to rob the safe
to take all the money so they can fly away to Rio de Janeiro. Jim puts
a gun to Harry’s head to make him open the safe. After Harry opens
the safe, Jim intentionally points the gun at him and fires. Harry
ducks and the bullet hits Ellen instead, killing her. While Harry
stares in disbelief, Jim removes the money from the safe and starts
to run down the stairs. At that point, Harry’s loyal secretary appears
and tries to stop Jim. As Jim runs, he unintentionally bumps into

her, and she falls down the stairs, bumps her head, and dies.

Questions

1.
2.

May Jim be lawfully convicted of Ellen’s murder?

If so, on what theory can Jim be lawfully convicted of Ellen’s
murder?

. May Jim be lawfully convicted of Ellen’s murder even though

he did not intend to kill her?

. May Jim be lawfully convicted of Ellen’s murder on the basis

of a felony murder theory?

. Is it correct to state that Jim may not be lawfully convicted

of the secretary’s murder because she died as a result of an
accident?

. May Jim be lawfully convicted of the secretary’s murder?

. If so, may Jim be lawfully convicted of the secretary’s murder

on the legal theory of transferred intent?

. If so, may Jim be lawfully convicted of the secretary’s murder

on the legal theory of felony murder?

. Could Ellen be lawfully convicted of anything?
10.

If Ellen had been taken to the hospital, resuscitated, and lived,
could she lawfully be convicted of the secretary’s murder?






crimes and panishments

Individually defined crimes have been enacted into statute in order
to provide notice and clarity, and the statutes have been codified into
cohesive penal law systems to provide an understanding of the appli-
cable principles and purposes of the law. The purposes of a penal
law are to:

1. Proscribe conduct that unjustifiably or inexcusably causes or
threatens substantial harm to individual or public interests.

2. Give fair warning of the nature of the conduct proscribed and
of the sentences authorized upon conviction.

3. Define the act or omission and the accompanying mental
state that constitute each offense.

4. Differentiate on reasonable grounds between serious and
minor offenses and to prescribe proportionate penalties.

5. Provide for appropriate public response to particular offenses,
including consideration of consequences for the victim, includ-
ing the victim’s family, and the community.

6. Ensure public safety by preventing the commission of offenses
through the deterrent influences of the sentences authorized,
the rehabilitation of those convicted, the promotion of their
successful and productive reentry and reintegration into soci-
ety, and their confinement when required in the interests of
public protection.

The elements and principles associated with individually defined
crimes selected below are applicable to a wide array of similar and

related crimes.

83
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homicide

Homicide is conduct by a person that causes the death of another
person; however, homicide is not necessarily a crime. Murder, man-
slaughter, or criminally negligent homicides are crimes, but negli-
gently causing the death of a person might only constitute the civil
tort of wrongful death. Furthermore, some intentional homicides are
justifiable, as in cases of self-defense, while others are lawful, as per
a warrant to execute a court-ordered death sentence or under mili-
tary authority.

Murder is the most culpable type of homicide. Under English com-
mon law, a conviction for murder required proof of premeditation and
malice aforethought. Sir Edward Coke defined murder:

When a man of sound memory and of the age of discretion
unlawfully kills any reasonable creature in being, and under
the King’s peace, with malice aforethought, either express or
implied by law, the death taking place within a year and a day.

Common-law premeditation or malice aforethought required a find-
ing that the defendant engaged in planning and an exercise of unfet-
tered will, such as lying in wait to attack, preparing a weapon, or
poisoning. In contrast, modern statutes generally employ such words
as deliberate, willful, purposeful, or intentional, and most courts have
held that such culpable mental states can be formulated within a few
seconds.!

Modern statutes and courts draw distinctions between levels of
murderous culpability. Some states distinguish between first-degree
and second-degree murder, with the latter including killings that did
not involve premeditation, such as during a spontaneous fight. Other
states use manslaughter statutes to define homicides of lesser grades
than murder; for example, an intentional murder may be reduced to
manslaughter when the defendant unlawfully killed another because
of an understandable provocation or the defendant acted in the heat
of passion. The foremost example of the heat of passion defense arises
when a husband finds his wife in flagrante delicto committing adul-
tery. Even if the husband intentionally kills his wife or her paramour,
the murder will be reduced to manslaughter as long as certain condi-
tions are present:

1 State v. Snowden, 313 P.2d 706 (Idaho 1957); Macias v. State, 283 P.711 (Ariz.
1929).
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In order to reduce the crime from murder to manslaughter, it is
necessary that it should be shown that the prisoner found the
deceased in the very act of adultery with his wife. I do not mean
to say that the prisoner must stand by and witness the actual
copulative conjunction between the guilty parties. If the pris-
oner saw the deceased in bed with his wife, or saw him leaving
the bed of the wife, or if he found them together in such position
as to indicate with reasonable certainty to a rational mind that
they had just committed the adulterous act...it will be sufficient
to satisfy the requirements of the law in this regard; and if,
under such circumstances, he then and there struck the mortal
blow, his offense would amount to manslaughter only.>

Other requirements for a heat of passion defense include the
following;:

1. Husband must have been lawfully married to the wife.

2. Husband must find the wife and her paramour in flagrante
delicto or immediately after (learning of past adultery does
not satisfy this criterion).

3. Husband must actually experience the heat of passion.

4. No cooling-off period has occurred between the discovery and
the killing.

Under several modern penal law statutes, the provocation and heat
of passion defenses have been renamed as the defense of extreme
emotional disturbance, which allows for a defense when the defen-
dant acted under the influence of extreme emotional disturbance for
which there was a reasonable explanation or excuse, the reasonable-
ness of which is to be determined from the viewpoint of a person in
the defendant’s situation under the circumstances as the defendant
believed them to be.3

In accordance, courts have liberalized the requirements to sus-
tain the defense. Some courts have sustained the emotional distur-
bance defense when the provocations comprised mere words, such as
taunts or bragging about adultery, while other courts have allowed a
longer time period between the provocation and the homicide.*

2 Rowland v. State, 35 So. 826 (1904).
3 New York Penal Law § 125.25.1(a).
4 People v. Berry, 18 Cal. 3d 509 (1976).
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The distinction between murder and manslaughter is also apparent
when considering felony murder statutes and reckless manslaugh-
ter statutes. Felony murder statutes incorporate the underlying
crimes of robbery, rape, burglary, arson, and kidnapping, each of
which involve some level of intentionality; in contrast, manslaughter
by reckless conduct excludes intentionality because the actor disre-
gards facts and risks.

Despite the law’s rational categorization of homicides, it must be
kept in mind that juries can look at the circumstances of a provoca-
tion or heat of passion defense and decide to acquit the defendant
entirely. Such determinations are within the realm of American jus-
tice. In earlier American law until the 1960s, some states allowed an
honor defense when a husband killed his wife’s lover, thereby mak-
ing the killing justifiable and thus wholly innocent. Texas followed
the wholly innocent standard, while other states imposed nominal
punishments;® for example, Delaware limited punishment for an
honor killing to a $1000 fine and one year in prison.®

justification

Whereas heat of passion, provocation, and extreme emotional distur-
bance defenses excuse otherwise intentional criminal conduct and
result in a lesser degree of responsibility, the justification defenses of
self-defense or lawful arrest completely exonerate the actor. Subject
to state variations and provisos, a person may use physical force to
defend himself or a third party from what he reasonably believes to
be the use or imminent use of unlawful physical force. Furthermore,
a person, subject to variations and provisos, may intentionally use
deadly physical force and thereby cause death or serious physical
injury when he reasonably believes such to be necessary to prevent
or terminate:

e The use of imminent deadly physical force against himself or
a third party

e Robbery
e Burglary

e Arson

5 Reed v. State, 59 SW.2d 122 (1933).
6 Del. Code. Ann. Tit. 11, 575(a), (b) (1953).
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e Kidnapping

e Escape

Rape (forcible)

Sodomy (forcible)

A person may use physical force to apprehend someone who has com-
mitted a crime and deadly physical force to apprehend someone who
is in immediate flight from the commission of:

e Murder

e Manslaughter

e Robbery

e Rape (forcible)

¢ Sodomy (forcible)

For the person to be justified in the use of such force to arrest, the crime
must in fact have been committed by the person apprehended.

On the other hand, peace officers have greater powers to use jus-
tifiable physical force to apprehend criminals. Peace officers will be
justified when they act with reasonable cause to believe a suspect
committed a crime; therefore, an officer might be justified even when
the suspect did not in fact commit the crime. Furthermore, peace
officers have much broader arrest powers; they can use deadly physi-
cal force to apprehend a suspect who committed a felony involving
the imminent use or threat of violence or who is armed with a fire-
arm or deadly weapon. In addition, peace officers can use deadly
physical force to apprehend suspects for certain felonies that may not
have involved the use of imminent physical force. For example, some
states authorize such force for a peace officer to apprehend suspects
for the commission of the following crimes:

e Burglary first degree
e Arson
e Kidnapping

e Escape first degree

Justification for the reasonable and necessary use of force to
apprehend a suspect does not allow reckless conduct by a peace offi-
cer with respect to innocent persons whom the officer is not seeking
to arrest or retain in custody.
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For all persons, a distinction must be drawn between using deadly
physical force in self-defense and using it to apprehend a suspect.
For example, if an actor fires a gun in justifiable self-defense but the
shot misses its intended target and strikes an innocent bystander,
the actor is, nonetheless, exonerated. However, if the actor fires a gun
to apprehend a suspect and the shot misses and strikes an innocent
bystander, the actor may be guilty of recklessly causing injury to the
bystander. Depending on the extent of the injury, the conduct might
amount, respectively, to misdemeanor assault for physical injury, felo-
nious assault for serious physical injury, or manslaughter for death.

negative and affirmative defenses

The prosecution is required to prove a criminal charge against a
defendant by proof beyond a reasonable doubt of each element of the
crime. Even when the evidence is sufficient to prove each element
of the crime, it is nevertheless possible for a defendant to obtain an
acquittal or a conviction for a lesser crime. Negative defenses, if suc-
cessful, will absolve a defendant completely. Affirmative defenses can
absolve the defendant completely or partially.

Justification is a negative and complete defense. If justification is
proved, it negates an element of the crime (i.e., the mental culpabil-
ity). If a person is legally justified in committing an act—for example,
acting out of self-defense—he or she has not committed a crime. The
defendant says, “Yes, I did it, and any reasonable person in the same
situation would do the same thing.” For the issue to be submitted
to the jury, the defendant must introduce some amount of credible
evidence to support the defense of justification. This is called the
burden of production. Once the issue has been raised, the prosecution
has the burden of overcoming the defense and disproving it beyond
a reasonable doubt.

Other complete defenses are infancy and alibi. A condition of rais-
ing these defenses is that the prosecution must be notified in advance
of the trial so that the claim can be investigated. In most states, the
prosecution must be notified of a proposed alibi within ten days of
the arraignment in order to allow investigation and avoid surprise at
the trial.

Affirmative defenses include duress, entrapment, renunciation,
and insanity. For these, the defendant has to do more than simply
introduce some credible evidence; the defendant must prove the affir-
mative defense by a preponderance of the evidence, which might be
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characterized as more than 50% of the evidence. The entrapment
defense, for example, requires the defendant to do more than simply
claim that he was talked into committing a crime; he must show that
his will was overpowered and he otherwise would not have commit-
ted the crime.

In Patterson v. New York, 432 U.S. 197 (1977), the U.S. Supreme
Court ruled that proving an affirmative defense is a different mat-
ter than requiring a defendant to negate or disprove the elements
of the crime charged; therefore, it was constitutionally permissible
to require defendants to prove affirmative defenses as a means of
excusing their conduct.

The duress defense requires a showing that the defendant was
coerced to commit the act because of the use of or threatened use of
unlawful physical force upon him or a third person which a person
of reasonable firmness in his situation would have been unable to
resist. Duress also requires a balancing of benefits and costs. The
injury avoided must be more harmful than the injury inflicted; thus,
persons cannot commit murder to save themselves from a lesser
harm. On the other hand, they might be justified in committing a
robbery to save themselves or another from death.

Renunciation is an affirmative defense. When a defendant stops
short of completing a crime but an accomplice completes the crime,
the defendant may claim renunciation by showing that he voluntarily
and completely renounced the criminal purpose and withdrew from
participation prior to the commission of the crime and made a sub-
stantial effort to prevent the crime.

In affirmative defense cases in which the defendant does not intro-
duce enough evidence to satisfy the preponderance of evidence stan-
dard, the issue will not be submitted to the jury for a verdict—the
judge will not instruct the jury to consider the affirmative defense. In
cases in which the defendant introduces sufficient evidence to meet
the preponderance standard, the district attorney has the burden of
disproving the affirmative defense beyond a reasonable doubt. The
issue of proof will be submitted to the jury for their verdict.

Insanity had been a negative defense, but since the attempted
assassination of President Ronald Reagan and the acquittal of the
perpetrator on the grounds of insanity, the trend has been to reclas-
sify insanity as an affirmative defense. In Clark v. Arizona, 548 U.S.
735 (2006), the Supreme Court upheld an Arizona statute that nar-
rowed the possibility of proving insanity and required the defendant
to prove the insanity by clear and convincing evidence, a more strin-
gent standard than preponderance of the evidence.
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Most successfully imposed defenses and affirmative defenses
result in acquittals. However, in many states, a successful insan-
ity defense will result in a verdict of not guilty by reason of insanity,
and the defendant will be committed to a maximum-security mental
hospital until he regains his sanity.

The affirmative defense of acting under extreme emotional distur-
bance is not equivalent to insanity. It may partially absolve a defen-
dant of murder, but the defendant will be convicted of manslaughter
instead.

mistake of fact and factual impossibility

Mistake of fact is a defense that can negate the mental culpability ele-
ment of a crime and, therefore, if proven, will result in an acquittal.
Unlike the common-law maxim that “ignorance of the law is no excuse,”
which provides no relief for a defendant, mistake of fact is a complete
defense. It arises when a person engages in prohibited conduct but did
so under a mistaken belief of fact that negates the culpability required
for the commission of the offense. To illustrate, if a homeowner mis-
takes someone climbing in a window for a burglar, but, in fact, the
person was a not a burglar and was lawfully present on the premises,
the homeowner might be charged for the shooting but might raise the
defense of a reasonable mistake of fact and be acquitted.

In contrast, factual impossibility is not a defense or excuse. It
arises when a person intends to commit a crime, but it is impossible
to commit the crime. In such cases, the person will be guilty of an
attempt to commit the crime. The classic example is the criminal
who shoots an already dead person. He intended to kill the person,
but it was impossible. The mistaken belief that the dead person was
alive does not negate the culpable intent, and the criminal is not
exonerated but is guilty of attempted murder.

A more mundane example is when a pickpocket, intending to steal
the person’s wallet, puts his hand in the person’s pocket, but there is
no wallet. Even though it was impossible to steal the supposed wal-
let, the pickpocket is guilty of attempted larceny.

Problem

On Monday, Artie and Billy decided to rob a local bank where they had
once worked. On Tuesday, they obtained a stolen gun and a smoke
grenade, and they solicited Clyde the mechanic to supply a get-away
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car and to drive when they committed the robbery on Thursday,
agreeing to pay him $500 for his trouble. They told Clyde that they
were going to rob the bank by using a threatening note.

On Wednesday night, Artie and Billy went to the home of Mr.
Monet, the bank manager. When they worked at the bank, they had
learned that Monet had been embezzling funds, and they threatened
to inform the police unless Monet gave them the combination to the
bank vault.

After he divulged the combination, Artie suddenly decided to kill
him so that he could not testify against them. He shot Monet in the
head, killing him.

On Thursday morning, Artie and Billy, both dressed in suits and
ties, entered the bank while Clyde waited outside in the car with the
engine running. Artie displayed the gun and announced a hold-up.
Billy showed the smoke grenade and said that if anyone moved he
would blow up the whole place. A woman customer screamed, scar-
ing Billy. He dropped the smoke grenade, setting it off and filling the
bank with smoke. Several customers ran toward the front door, and
Artie fired a shot at them but missed and hit Billy instead, killing
him.

An off-duty police officer, Johnny Jones, dressed in civilian clothes
and wearing a baseball cap turned sideways, had been in the bank
as a customer. Officer Jones pulled his gun and began shooting at
Artie. A uniformed, on-duty police officer, Ronnie Rookie, heard the
commotion. He entered the bank with his gun drawn, mistook Jones
for the bank robber, and shot him. Jones died of his wounds.

Questions

Are the following statements true or false?

1. Artie, Billy, and Clyde could be guilty of conspiracy to commit
the bank robbery.

2. Clyde could be guilty of the murder of Monet even though he
had not agreed or knew about that aspect of the conspiracy.

3. Because Monet was Killed in the course of the crime of lar-
ceny by extortion, Billy could be guilty of felony murder for
his death.

4. Because Monet was killed in the furtherance of the conspir-
acy to rob the bank, Billy could be guilty of mu